Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 







LAW LIBKAk 



\ 



AN 

J 

INQUIRY 



INTO 



THE POWER OF JURIES 



TO 



DECIDE INCIDENTALLY 



ON 



QUESTIONS OF LAW. 



Br GEORGE WORTHINGTON, Es«j. 

AUTHOR OP A GENERAL PRECEDENT FOR WILLS. 



PHILADELPHIA : 

JOHN S. LITTELL, 

3LatD 3Soott8ellet anTi ^tiliUsfiet, 

AND BOLD BT THE PRINCIPAL BOOXSELLBRB THROUGHOUT THE UNITED STATES. 

1840. 



PREFACE. 



The duties of juries have been for a long period so well defined, 
by the practice ojf the courts ; and modern juries are so little inclined 
to assume undue power, that the subject of this Inquiry has lost much 
of its interest. But its importance can never be diminished. 

Eminent writers have contended for the propriety of juries showing 
the most respectful deference to the advice and recommendation of 
judges, on points of law. It is the object of this Inquiry to demon- 
strate that, on every point of law, juries are hound to obey the direc- 
tion of the judge presiding at the trial. 

The author of Eunomus, or Dialogues concerning the Law and 
Constitution of England, has, in a pleasing manner, and by a powerful 
train of reasoning, supported the opinion which is advocated in the 
following pages. He observes, that the contrary notion has been 
made use of, chiefly in the case of libels ; and, perhaps, would never 
have been contended for as a general doctrine, if it had not been to 
serve particular purposes. The only time (he adds) for a calm and 
dispassionate inquiry on such points, is when the event is at a distance, 
and the voice of faction is silent. 

Those persons who may not have access to old law books ; or, 
those who may feel disinclined to remove the learned dust reposing 
on the unopened folios, will, it is hoped, find in the following pages 
sufficient materials to enable them to form an accurate opinion on 
the question. It is apprehended, that the most satisfactory mode of 
treating any legal question is by ample quotations from established 
authorities ; and that the writer on legal subjects is not justified in 
offering argument, or opinion, independently of such authorities. It 
is in this manner that the present work has been composed ; and its 
only pretensions, therefore, to merit, are founded on an anxious desire 
to perform, with fidelity and care, a laborious and humble task. 

G. WORTHINGTON. 



AN INaUIRY, &c. 



The earliest historical accounts of the northern nations of Europe 
favour the conjecture, that questions of civil right, or of criminal 
offence, were generally decided through the intervention of councils, 
and not according to the arbitrary will of the reigning chief. Some 
writers have concluded, that therefore the trial by jury was established 
among those nations, and was transplanted into this island from Swe- 
den. But should the acknowledgment be made, with respect to this 
country, that juries are not *discoverable in its earliest his- r #0 1 
tory, the value of the institution will remain undiminished. *- -» 

* It is curious to observe how much learning and ingenuity have been 
employed to prove the antiquity of this celebrated mode of trial. Dr. 
Pettingal, in his inquiry into the use and practice of juries among the 
Greeks and Romans, endeavours to deduce the origin of juries from 
those ancient nations. He observes, that whenever the judicial men 
are addressed by the Greek orators in their speeches, they are not to 
be understood to be the presiding magistrates, but another class of 
men, who were to inquire into the state of the cau^e before them by 
witnesses, and other methods of coming at truth; and after inquiry 
made, and witnesses heard, to report their opinion and verdict to the 
president, who was to declare it. When the Greek orators directed 
their speches to the judicial men, we are therefore to understand it in 
the same sense as when our lawyers at the bar say " Gentlemen of the 
jury." ' • , 

*So likewise, among the Romans, the jWzce^, in their plead- r #0 i 
ings at the bar, never signified judges of the bench, or *- J 

presidents of the Court, but a body or order of men, whose office in 
the court of judicature was distinct from that of the praetor or judex 
qucBstlonis, which answered to our judge of the bench, and was the 
sarpe with the archon of the Greeks. Whereas the duty of the judices 
consisted in being impannelled, as we call it, challenged, and sworn to 
try uprightly the case before them ; and when they had agreed upon 
their opinion or verdict, to deliver it to the president who was to pro- 
nounce it. This kind of judicial process was first introduced into the 
Athenian polity by Solon, and thence copied into the Roman republic 
as probable means of procuring just judgment, and protecting the 
lower people from the oppression or arbitrary decisions of their supe- 
riors. 

When the Romans were settled in Britain as a province, they car- 
ried with them their jura and instituta, their laws and customs, 
*which was a practice essential to all colonies, hence the r #4 -1 
Britons and inhabitants of Germany and Gaul learnepl from ^ J 
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them the Roman laws and customs ; and upon the irruption of the 
northern nations into the southern kingdoms of Europe, the laws and 
institutions of the Romans remained, when the power that introduced 
them was withdrawn ; and Montesquieu tells us, that under the first 
race of kings in France, about the fifth century, the Romans that 
remained, and the Burgundians, their new masters, lived together 
under the samef Roman laws and police, and particularly the same 
forms of judicature. How reasonable then is it to conclude, that in 
the Roman courts of judicature continued among the Burgundians, 
the form of a jury remained in the same state it was used at Rome? 
It is certain Montesquieu, speaking of those times, mentions the paries 
or hommes defief, (homagers or peers) which in the same chapter he 
calls Juges, Judges, or Jurymen, so that we hence see how at that 
p ^g -| time *lhe hommes dejief, or " men of the fief," were called 
L J peers, and those peers were judges or jurymen. These were 

the same as are called in the laws of the Confessor **pers de la tenurey^^ 
the " peers of the tenure, or homagers," out of whom the jury of peers 
were chosen to try a matter in dispute between the lord and his tenant, 
or any other point of controversy in the manor. 

So, likewise, in all other parts of Europe where the Roman colonies 
bad been, the Goths, succeeding them, continued to make use of the 
same laws and institutions which they found to be established there 
by the first conquerors. This is supposed to be a much more natural 
way of accounting for the origin or a jury in Europe, than by having 
recourse to the fabulous story of Woden and his^ savage Scythian 
companions as the first introducers of so humane and beneficent aa 
institution. 

The question of the origin of the trial by jury may probably engage 
r ^g -1 the attention of ^antiquaries, or excite the zeal of disputants ; 
*- J but the decision would not interest the inquirer into its con- 

stitution and power. At the same time it may not be an unpleasant 
task to trace with a rapid pen its passages in an embryo state through 
periods of our history, not wholly enveloped in the mist of antiquity. 

The best historians conceive themselves justified in giving only a 
general outline of the jurisprudence or judicature of the Saxons : and 
it is generally acknowledged, that many of the Anglo-Saxon laws are 
entirely lost, and that of the remainder, the meaning can scarcely be 
unravelled. Few persons possessed, at the time to Ayhich we refer, 
the knowledge of reading, or of writing, excepting the monks ; and 
they have, generally speaking, recorded legends, instead of historical 
events; the rules of their cloisters, instead of the laws of the nation. 
Even the ecclesiastical history of the venerable Bede is not free from 
r #7 1 legen<lary tales; but its *production in an illiterate age will 
L J immortalise its author. In that deep gloom of barbarisni, 

the talents and virtues of Alfred shone with vivid brightness. In him 
it has been well observed, were united the virtue of Antoninus, the 
learning aad valour of Csesar, and the legislative genius of Lycurgus. 
To the latter quality posterity are infinitely more indebted than to his 
heroism. Imperfect would be our estimate of the character of Alfred, 
did we not rank his labours in the internal administration of justice, 
and in the promotion of science and of learning, far above the glory of 
his military exploits. But the advance in improvenoent was arrested by 
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the demise of this illustrious prince ; for with him the taste for intel- 
lectual pursuits, and the spirit of gallantry itself, expired. The Anglo- 
Saxons became a timid people ; and this timidity has been ascribed to 
the enervating influence of the monastic life. Such cause would not 
beinadequateto the production of the effect thus assigned *al- r #« -i 
though there might have existed other concurring circum- ^ -I 

stances. The denion of superstition easily obtains unlimited sway 
over the minds of the illiterate. The severity of the early discipline 
practised by the monks, and which consisted of the most unnatural 

g^nance, obtained for its professors the character of exalted piety, 
ut when riches were poured by credulity and ignorance into the 
treasuries of the monasteries, the austere virtues were banished. 
About the eighth century, the monastic discipline was extremely 
relaxed, and a consequent degeneracy of morals ensued. A monas- 
tery became a. soul-deadening place, where all evil desires were 
gratified ; its voluptuous inhabitants, feigning virtue, and being '* skil- 
ful to unite with evil good, and strew with pleasure pain." Indolence 
and licentiousnes, at all times difficult of resistance to ignorant and 
uncultivated minds, would be rendered irresistibly alluring, when the 
imposing garbofsanctity was superadded. The poisonous *in- r #0 -i 
fhjcnee would insinuate itself through all ranks, and the ^ J 

votaries of monarchism, and the imitators of its vices, became pro- 
portionably numerous. 

When the spirit of Alfred ceased to animate the nation, it soon fell 
a prey to the Danes. This fierce and warlike people were well desig- 
nated " the common enemy." They rioted in the most open and 
disgusting licentiousness they spread terror wheresoever they went, 
" plundering, and burning, and desolating," regardless of any laws, 
but such as their own wantonness, and oppressive spirit dictated. 

** In thraldom long 
to Norman Danes 
they bow*d thro' need 
and draggM the chains 
of heathen men. 

Sax. Chron, A» D. 942. 

Under Knpte (Canute), however, the Danes and Angles were unit« 
ed. He took the *whole government of England, a. d. r ^.^ ^ 
1017, and divided it into four parts. He restored the ^ -■ 

Saxon customs in a general assembly of the states, and made no dis- 
tinction between Danes and English in the distribution of justice. He 
took care, by a strict execution of law, to protect the lives and pro- 
perties of all his people. The Danes were gradually incorporated 
with his new subjects; and both were glad to obtain a little respite 
from those multiplied calamities from which they had experienced 
such fatal consequences. 

In times so unsettled, and involved in so much ignorance, it is 
scarcely credible, that an institution, the offspring of matured and 
refined legislation, should have existed. But, could its semblance be 
traced in the Saxon administration of justice, we should in Tain look 
for any information as to the precise limits assigned to a jury, in the 
exercise of its duties. 
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Pecuniary fines were the ordinary atonement for every species of 
r *n 1 crime; and,generally* speaking, the modes of proof were 
*■ J the ordeal by fire or water. The former was confined to 

persons of higher rank, the latter to the common people. The crimi- 
nal was ordered, at the option of the judge, to prove his innocence or 
guilt by the ordeal of cold water, of boiling water, or red hot iron- 
He was tied hand and foot, and thrown into a pool to sink or swim : 
Jie was made to fetch a ring from the bottom of a vessel of boiling 
water, or to walk bare-footed over burning plough-shares: and history 
records examples (with how much truth, or with how little assistance 
from art, on the part of the criminal, it is unnecessary to inquire,) of 
those wonderful experiments having been undergone without injury 
or pain. 

; It must, nevertheless, be acknowledged, that our neighbours, the 
Welsh, (who are undoubtedly the descendants of the native BritonSj) 
assert, with respect to the trial by jury, that the Saxons did not bring 
r *12 1 this inestimable *privilege with them from the extensive 
^ -' forests of Germany, but derived it from the " eternal blue 

hills of Cambria." This is proved by reference to the Triads of 
Dyvnwal Moelmud, which, we are told, were formed 400 years before 
the Christian sera — that is, upwards of 2000 years ago. But, this 
modest claim to antiquity, may, probably, induce the wary inquirer 
to place these " venerable Triads," on the same shelf with Ossian, 
instead of consulting them as a source of authentic history. 

A few clauses, most applicable to the subject, will afibrd a speci- 
men of the Triads ; and will enable the reader to form an opinion as 
to the probability of the boasted gift having been bestowed by the 
Welsh. " 248. Every landed proprietor who is legally the head of a 
family in the southern division of Cambria, Glamorgan, and Gwent, 
is a juror or judge. The number of jurors may be from seven to 
r *13 1 f*^"^t^®"» ^^^ further, from twenty-one *to fifty men, and 
*■ J their decision is called the verdict of the court. In Powys 

and North Cambria, there is but one judge of the district ; but in the 
countries of the southern division of Cambria, which comprehends 
Cardigan, Pembroke, Glamorgan, and Gwent, there are many jurors 
by privilege in right of land and family ; but there is no juror or judge 
of a district there. The jurors are appointed by the silent, vote of the 
elders, and the chief of their tribe. 143. There are three principal 
pleaders in the court ; a lord, a juror, and a surety. 145. There are 
three silent persons of the court ; the lord listening to the judges and 
jurors, the judges and jurors listening to the plaintiff* and defendant, 
and all of them listening to the witnesses, until they have finished ; for 
the law enacts that the witnesses must not be silenced lest the truth 
should be suppressed. 170. There are three pillars of the jury of the 
country, of whatever kind they m'av be : the sovereign of the neigh- 
r *i4 1 bouring country, or the lord of the district ;. the chiefs *of 
*■ ^ the tribes ; and the elders of the tribe, with the wise men 

of the country, namely, the family representatives inducted into this 
privilege by the silent vote of the tribe, which is by the discriminating 
omen-stick from elder to elder. 210. There are three who must be 
silent in the convention. 1. The lord, or the king;* for he is not to 
open the business, but to listen ; and, after he has heard what has 
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been a^vancecl, be may say what be may deem necessary as to the 
sense of the law, and the verdict which Ae law requires. 2. The 
judge, for it is not right for him to speak until he declare his judg- 
ixient as to that Nivhich has been proved in his court by attestatioQ and 
evidence, and that which the jurors have asserted. 8. And a surety 
who is not obligated to answer any one except the judge or the jurors.*' 
These Triads, in their modern dress, seem- to hjive lost the air of 
antiquity ; but we do not presume to judge of the accuracy of the 
translation, nor whether the amor patrice of the translator may have 
induced *him to suppose that the word "jury" is the r »ic i 
correct and fair interpretation of the original Welsh, ^ J 

It is much to be regretted that the Saxon Chronicle (now rendered 
accessible to the English reader by the translation of the late learned 
Anglo-Saxon professor in Oxford,) is totally silent respecting the mode 
of proceeding in the Saxon courts. — The plan of the records seems to 
have excluded minute notice of the administration of the laws. Thev 
seem intended principally to record national events. Of the internal 
administration of justice, there is not any more particular infonQ^tion, 
than what is given in the following extracts. ^ 

••A. D. 1124. After St. Andrew's Mass and before Christmas, 
held Ralph Basset and the King's Thane a Wittenmoot in Leicester- 
shire, at Huncothoe, and there hanged more thieves than ever were 
known before, that is, in a little while, four and forty men altogether, 
and despoiled six men of their *eyes, &c. Many true men r #1^ -i 
said, that there were several who suffered very unjustly." L ^ J 
** A. D. 1125. In this year sent the King Henry before Christmas, 
from Normandy to England, and bacle that all the mint-men that were 
in England, should be multilated in their limbs, &c. This was 
because the man that had a pound, oould not lay out a penny at a 
market. And the Bishop Roger of >Salisbury sent over all England, 
and bi^e them all that they should come to Winchester at Christmas. 
When they came thither, then were they taken one by one an4 
deprived of their right hand, &c. alt this was done within the twelftb 
flight. And that was all in perfect justice, because, that they had 
undone all the land with tiie gresit qua(ttity of base coin that ti^ey a^l 
'bought." — In these proceedings there h no indicjition of a trial by 

jwy. 

We may 'also conclude, thi^t a summary mode of inflicting punish- 
ment -without the intervention of a jury, was not extraordinary ; 
*and, from the encomium of the historian as to the perfect r #17 i 
justice of the proceedings, they appear to have been con- ^ -I 

sidered constitutional and legal. 

But, to return to the admiraible institutions of Alfred, which were 
the foundation of the jurisprudence of the 8axons. It is unnecessary 
-to describe bis wise and politic division and subdivision of England 
into couQtieS) hundreds, and tithings ; a scheme admirably adapted to 
the circumstances of the people, and calculated to preserve internal 
peace, and to secure the proper adminisiraiion of justice. The laws 
administered during his reign appear to have been plain, simple, and 
easily enforced. Civil injuries and criminal offences were alike 
reduced to a scale of pecuniary penalty, according to their nature and 

SfiPTfiMAER, l'640.-«'^ O 
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degree. It was the object of the penal laws to make amends for 
injuries, rather than to punish the criminal intention ; for instance : 
the infliction of a wound an inch long on the head was punished with 
f *18 1 ^^^ payment of one *shilling ; if on the face, by the pay- 
'• J ment of two shillings. The loss of an ear was estim?ited 

at thirty shillings ; but, if the hearing was lost, at sixty shillings ; and 
a regular price was fixed on the head. — Vid. Leg. Alfredi. Lambard; 
Epist. Cordello. Alfred attempted to make murder a capital offence ; 
but it is conjectured by Mr. Hume, that the law remained unenforced. 

In the hundred courts, justice seems to have been administered in 
an easy and speedy manner. Causes were decided according to the 
majority of the votes of all the members. The hundredary or chief 
officer collected the votes, and pronounced sentence accordingly. 
The shire-gemote, which was composed of the bishop of the diocese, 
the alderman (or earl), the shire-gerieve, the law-men, the thanes, the 
clergy, and the landholders, was held twice in the year. In this court 
appeals were entertained from the inferior courts, and all ecclesias- 
r ^,g -1 tical as well as civil causes were there decided. *The 
*■ J determinations were directed by the votes of the whole 

assembly, and the votes were collected by the law-men, who pro- 
nounced the sentence. If any question of law arose, it was answered 
by the law-men out of the dome'boc or law-book, which always lay- 
before them in court. These law-men possessed the distinguishing 
knowledge of reading and writing, and an acquaintance with the 
laws. 

The suitors of the courts, or the sectatores, w^ere the judges who 
transacted the business. But they were also admitted as witnesses, 
and generally consisted of the friends or acquaintance of the parties 
coming from the vicinage. Their number was various according to 
the custom of different places, and perhaps in most instances depended 
on chance and convenience : several historians confidently assert, that 
there is no reason to believe the number was confined to twelve. 
These sectatores were called upon to declare, from their personal 
knowledge, the truth of the facts alleged on the hearing of the cause. 
r *20 1 *^^ ^^ thought that they discharged their office without 
*- J any other obligation for a true performance of it than 

their honour ; tor it does not appear that they were sworn to make a 
declaration of the truth: and it is conjectured, that they determined 
as peers of the realm at this day determine in criminal cases, without 
an oath. — Hickes Thesaur. Dissert. Epist. 

Some learned men have contended, that the law-men of the Saxons 
were the same with jurors of a later period ; other writers have 
advanced an opinion, that the ofl^ce of the sectatores was similar to 
that of juries ; whilst each of these opinions have, in their turn, been 
combated. Indeed, it would require a considerable degree of ingen- 
uity to discover a resemblance between the duties of our jurymen and 
of the Saxon lawyers. The sectatores certainly have the appearance 
x)f similarity to juries. But the number of the sectatores was inde- 
finite; they were moreover the suitors of the court; and they are 
r *21 1 ^supposed to be the persons meant by the Pares Curice, 
I J whose determination was called Judicium Parium. 

Compurgators were also admitted in the court on behalf of an 
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accused person, and they justified his innocence by their oaths. If 
the requisite number of compurgators took the oath of credulity, or 
belief, as it was called, the crimmal was acquitted ; otherwise, he was 
condemned. Their number varied according to the nature of the 
crime with which the suspected individual was charged ; and in some 
cases they were multiplied to the number of three hundred. 

The preceding account of the judicial institutions of the Saxons, 
although brief, seems sufficient for the purpose of this inquiry. The 
absence of definite information on the subject, affords room for con- 
jecture; and every person seems at liberty to form an opinion accord- 
ing to his own judgment, as to the similarity between the office of 
sectatores and compurgators and that of juries. *Con- r ^oq 1 
trary to the opinion of Spelman, of Lord Coke, of Camden, ^ J 

and various writers who have adopted their sentiments, Dr. Hickes 
supposes that the trial by a jury of twelve men was not introduced 
until the reign of William the First. There is ground to suppose, that 
it was not in accordance with the manners and habits of the Saxons 
and Normans ; the former would probably prefer the ordeaf, (called 
also the judgment of God), and the latter the trial by battel. 

In the year 912, RoUo, a chieftain of Denmark, compelled the king 
of France to yield to him and his posterity a large portion of the 
territory of Neustria, afterwards called Normandy, as a feudal duchy 
dependant on the crown of Prance. Rollo became, next to Alfred, 
the greatest and most humane prince of his time; and it is from this 
race of warriors that afterwards the conquerors of England sprang. 
There is considerable plausibility in the conjecture that Rollo intro- 
duced the trial by jury into Normandy from *Scandinavia : r- ^^o -i 
when the Normans became masters of England, their *- -■ 

lawyers would be anxious to establish the mode of trial peculiar to 
themselves, and which was a more perfect institution, and more simple 
in operation, than the trial by the Saxon sectatores and compurga- 
tors. 

But it must not be concealed, that Sir Matthew Hale expressly 
asserts, that the trial by jury of twelve men was in use in England 
before the conquest. In support of this assertion, he quotes a passage 
in Brompton, which, however, seems to apply to the office of com- 
purgators more correctly than to the office of jurors ; and which, 
according to the construction of Dr. Hickes, shows that the thanes 
were rather assessors to the judge of the court, than a part of the 
suitors, or indeed any thing like a jury. It is said to be one of the 
laws of King Etheired, who was consecrated, a. d. 979 ; and who 
left the kingdom, a. d. 1014, but was afterwards invited by all the 
counsellors of England, *clergy and laity, to return, " if r ^^a i 
he would govern them better than he did before." — Sax. ^ -" 

Chron. The following is Brompton's translation, but which differs 
from the translations of Spelman and Dr. Hickes : " Habeant placita 
** 171 singulis wapentachiis, et exeant senior es duodecim Thani, vel 
•* PrcBpositus cum iis, et jurent quod neminem innocentem accusare 
** nee noxium concelare,^* — See Hickes Thesaur. Dissert. Epist. 

The faint light which scarcely enables the historian to discern the 
particular parts of the Saxon judicature, becomes brighter as soon as 
we approach the period of the Norman Conquest. Although the 
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nation underwent the miseries attendant upon subjection to rapacious 
and cruel conquerors, the result was ultimately beneficial. The Nor- 
mans had frequent intercourse with other countries, and were tlierefor© 
superior in arts» in literature, and in their civil coni^itution to the 
Anglo-Saxons, .whose insulated situation deprived them of similar 
r #25 1 ^opportunities of improvement. *The strong, birt very 
L J natural partiality which William the Conqueror, (or, as he 

is styled in the Saxon Chronicle, " Earl William from Normandy^ 
King Edwdrd's cousin,") evinced towards all his Norman followers^ 
induced him to place them in stations of dignity and influence, and in 
offices of trust in his government. It has been said, that it was a 
maxim with him^ that no native should ever be advanced to any 
dignity, ecclesiastical, civil, or military. The king had no doubt two 
objects in view, the security of his government, and the bestowment 
of rewards upon his followers : but it must be allowed that appoint- 
ments so exclusive, savour too much of the power of the conqueror, 
to enable us to view the circumstance in any other light than as an 
act of oppression. The consequence, however, was, that the intro- 
ductioti of the Norman law and polity was speedily effected. Even 
the vernacular language underwent a change, for all pleadings in the 
Courts were conducted in French, and the new laws were composed 
f «2B 1 ^^ ^^^^ language. In short, the ^constitution was altered, 
^ J and a fresh system of judicature was introduced. 

So strong was the desire of the king to disregard the laws of the 
English in order to introduce and establish the laws anid customs of 
Normandv, that a powerful opposition, countenanced by the arch- 
bishop of York in the north, and the abbot of St. Albans in the south, 
Ivas made to his proceedings. The fear of a revolt, and not a regard 
to the wishes of the people, of a desire to govern the nation by its: 
established laws, inducea the Conqueror to sanction and appoint the 
observance of those laws — pro bono pads apvd Berkamstude juravit^ 
^c. banas et approbatas anitquas regni tegis, quas sancti et pit AngluB 
reges ejus antecessores et maxime rex Edwardus statuit, inviolabiUter 
observdre: et (adds the historian) sic pacificati ad propria Icsti reces-^ 
serunt. — Matt. Paris, Vitas duorum Onarum, &c. p. 48, Edit. 1539. 

We are informed that King Edward the Confessor completed a 
r *^ 1 digest of all the laws in the kingdom, which is ^supposed 
^ J to be the origin of the Common Law of the country. These 

laws had thus received confirmation by William L so far as. they 
could then be ascertained ; but there must have existed a positive of 
feigned doubt as to their nature or mode of construction ; for it appears 
that the king, in the fourth year of his reign, summoned the English 
nobles, wise and learned in their law, in order to be informed by them 
of their laws, and rights, and customs, of whom twelve men were 
elected out of every county, who on their oaths should set forth such 
laws without omission, addition, prevarication, or change. — Wilk. 
Leg. Edw. Conf. 1 vol. 310. Lamb de priscis Angl. I^g. 138» 
Though perhaps the sceptre overawed their resolutions, and these 
advisers were permitted to certify only, rather than to ordain, yet 
Sir Matthew Hale insists, that this convention appears to be as suffi- 
cient and effectual a parliament as ever was holden in England. — 1 
Woodeson, Lect. !• Mr. Hume observes, that what these laws of 
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Edward the Goftfessor were, which the English every reign during a 
century and half desired so ^passionately to have restored, r ^^g i 
is much disputed by antiquaries ; and our ignorance of ^ -■ 

them seems one of the greatest defects in the antient English history. 
The collection of laws in Wilkins, which pass under the name of 
Edward, are plainly a posterior, and an ignorant compilation. Those 
to be found in Ingulf are genuine, but so imperfect, and contain so 
few clauses favourable to the subject, that we see no great reason for 
contending for them so vehemently. It is probable that the English 
meant the common law, as it prevailed during the reign of Edward, 
which we may conjecture to have been more indulgent to liberty than 
the Norman institutions. The most material articles were afterwards 
comprehended in Magna Charta. 

The law of William the Conqueror is as follows : — " Hoc quoque 
prcBcipimus ut omnes habeant et teneant legem Edwardi Regis in om- 
nibus rebus, adauctis hiis quas constituimus ad utilitatem Anglorum,^^ 
But other laws were at the same time established by the power of the 
Conqueror — illis *transmarinas legis JVeustrice quas ad p ^^q i 
regni pacem tuendam efficacissime videbantur adjecit *- -■ 

This collection appears therefore to have comprised the antient laws 
of the English, and the newly established laws of Normandy, both of 
which would in process of time form part of the common law of 
England. 

It is supposed that the laws of Edward the Confessor were again 
confirmed by Henry I. with such improvements as his father, by the 
advice of his barons, had introduced. The king then adds his own 
laws, which are a kind of miscellany made up of those antient laws, 
called the laws of the Confessor, and King William 1. and of certain 
parts of the canon and civil law, and of other provisions which custom 
and the prudence of the king had authorised and selected. 

Various alterations in the jurisprudence and judicature of the nation 
were produced by the introduction of the laws and customs of Nor- 
mandy. Amongst these we remark the separation of the ecclesiastical 
from the civil courts, by which the king intended, *no r ^„^ -i 
doubt, to ingratiate hinoself with the priesthood. Another L ' -» 

alteration was by narrowing the remedial influence of the county 
courts, the great seats of Saxon justice, and extending the original 
jurisdiction of the king's justiciars to all kinds of causes arising in all 
parts of the kingdom. To this end the aula regis, with all its multifari- 
ous authority, was erected. Another innovation (according to Mr. 
Justice Blackstone, and many other writers,) was the introduction of 
the trial by battel. This mode of trial (he says) was the tmnf)enrK)rial 
practice of all the northern nations, but it was first reduced to regular 
and stated forms among tiie Burgundi, about the close of the fifth 
century ; from them it passed to other nations, particularly to the 
Franks and the Normans, which last had the honour to establish it 
here, though clearly an unchristian, as well as most uncertain method 
of trial. Sat (continues the learned commentator) it was a sufficient 
recommendation of it to the Conqueror and his warlike countrymen, 
that it was the usage of their native duchy of *Normandy. r #01 -i 
Mr. Lambard, in his " Tractatus de priscis Anglorum ^ -I 

. 2o2 
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Idgibus," whidi was com(Hled ia the reign of Elizabeth, has no alld'* 

sion to the trial by battel. 

The following laws of William I. recognise the trials by ordeal 
and by battel, as established institutions, and not as innovations. 68. 
If an Englishman appeal a Norman [Francigena] by the battel, of 
theft or homicide, or any other crime for which the battel or the 
ordeal ought to be used, he^ may have full license to do so. And if 
the Englishman decline the battel, the Norman so accused may purge 
himself by swearing, by means of his witnesses, according to the law 
of JVorthandy. 69» In like mitnner, if a Norman appeal an English- 
man, by the battel, concerning the same crimes, the Englishman may 
with full license defend himself by the battel, or by the ordeal, if it 
please him more. And if each be infirm and decline the battel, or 
cannot engage in it, he may seek for himself a legal defender. And 
r *S2 1 '^ ^^^ Englishman be unwilling to defend himself by ^battel 
^ -I or by testimony, he may purge himself by the judgment 

of God« — Seldon ad Eadmerum not8B» 1659. 

These laws are worthy of mature consideration; they seem to 
point out, that the ordeal was the^mode of trial preferred by the 
English, and that the duel and trial by jury, were most accordant 
"with the institutions of the Normans. However, that the duel was in 
use amongst our Saxon ancestors, is sufficiently shown by Yerstigan, 
in his *' Restitution of Decayed Intelligence." He particularises the 
four sorts of ordeal, and says, the first was by kamp-fight, which in 
latin is termed duellum^ and in french, combat. — Et vid. Seld. Duello.. 
Montesquieu was of opinion that the trial by combat had some reason 
for it founded on experience. In a military nation, he says, cowardice 
supposes other vices: it (cowardice) is an argument of a person's 
having resisted the principles of his education, of his being insensible 
of honour, and of having refused to be directed by- those maxims 
r *d3 1 which govern other men; it shows, *that he neither fears 
^ ^ their contempt, nor sets any value upon their esteem. In 

a military nation, where strength, courage and prowess are esteemed, 
crimes really odious are those which arise from imposture, finesse^ 
and cunnings that is from cowardice. Mont« Esp* de Loix» lib. 38, c^ 
17. This barbarous practice, is however, condemned in just terma 
by the author of Ffeta» who wrote in the reign of Ekiward I. He 
boldly declares that the successful champion, as well as the judge,, 
and all otiier persons advising, countenancing, and assisting in the 
combat^ and even the priest pronouncing the benediction, were guilty 
of homicide. Lib. l,cap. S4^ 

It mxky not be improper to notice, in oonnection with judicial 
combat, tlie appeal of felony, which was a renuiaat of the Gothic 
constitutions. 'i*his proceeding was a civil action, and was founded 
on the principle of resenting crimes as injuries to individuals. — 
In niost cases, it was dictated by the fiercest and most vindictive 
r *a4 1 P^^^^^°^ '^ ^'^^ tended to *bring into disrepute the trial 
>- -'by jury, as it implied that the appellee was guilty of the 

crime of which a jury had declared his innocence. Such being the 
obvious nature and tendency of the proceeding, it is scarcely cred- 
ible that IjotA. Chief Justice Holt should with great vehemence and 
£eal have declared in the court of King's Bench, that he wondered 
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that any EDglishman should brand an appeal with the name of an 
odious prosecution ; and that for liis part, he looked upon it to be a 
noble prosecution, and a true bad^e of English liberties. See 12 
Mod. 873. Lord Raym. 557. This infringement upon the usual 
administration of criminal justice, may now be reprobated without 
impropriety, as the legislature have declared, that the trial by battel 
in any suit is a mode of trial unfit to be used, and have abolished all 
appeals of treason, murder, felony, or other offences, and have enacted, 
that in any writ of right, the tenant shall not be received to wage 
battel, that issue shall not be joined^ nor trial be had, by r ^n. -, 
♦battel in any writ of right.— 59 Geo. 3, c. 46. The case *- -■ 

of Askford v. Thornton, reported 1 Barn. & Aid. 403, will remain a 
curious record of the mode of proceeding in this antiquated action, 
and of an attempt at its revival in the nineteenth century* 

In England, previously to the conquest, various modes of trial by 
ordeal were in use, and those modes which were more common than 
the rest, have been already alluded to. — It is obvious to remark, that 
this practice proves the want of civilization in the country in which it 
is used ; and the introduction of judicial combat by the Normans, 
furnishes evidence of the universal superstition of the age. Phiio*- 
sophical and just notions of the moral government of the world 
instantly show the folly and impiety of those intended appeals to 
heaven. They were founded on the impious presumption that the 
laws of nature would be suddenly interrupted by their Great Author, 
on a thousand trivial occasions, in order to demonstrate the falsehood 
of charges ^'of moral guilt, or civil delinquency, brought r ^»g •■ 
against a few individuals. A gross inconsistency also ^ ^ 

prevailed in this species of triaL In the ordeal by water, and in pur* 
gation by corsned or morsel of execration, the persons suspected 
were deemed innocent, unless a miracle evinced their guilt ; whilst in 
the other species of ordeal, the innocence of the party was expected 
to be miraculously proved. In such absurd proceedings the influence 
and crafty policy of the monks and popisli priesthood in general, are 
strikingly developed.^^They were the contrivers of the attendant 
deception, and as tliey willed, so were the results successful or unsuc^ 
cessfd. In regard to the trial by battel, it must be allowed, that the 
priesthood were free from the imputation of direct fraud, but the 
combatants undoubtedly engaged under the superstitious expectatioik 
of divine assistance* which expectaiton was probably cherished by 
the principal jugglers, in order to uphold other, and to them moro 
lucrative appeals to heaven; *but tee Montesq. contra, r ^^ •■ 
lib. ^, c% 17. These modes of (tetermining questions of I- ^ 

oivil right, or of criminal oflence, show th6 uncertainty or difficnhy 
attending the adifninistration of justice in the established courts of 
judicature in the period in which they prevailed, and may, in the 
minds of some persons, produce convictioa of the non-existence of 
juries, and of the difference between the office of jurors and that of. 
spctalores and compurgators. 

The establishment by William the First of the A\da Regis, has been 
i^lready noticed-^-^This court was originally held in the king's halU 
and was composed of the king's great officers of state, who resided 
in his pa)ace» and the barons of tm xealm» to whom were 
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five or six justiciariL The justices were persons learned in the laws, 
and the directors of the mode ol' pleading. It was their duty to 
declare to other members the law of the land in every case. Mr. 
Justice Blackstone seems to consider, that this court was erected on 
r *oo "I the ruins of the inferior Saxon courts of *justice and he 
^ J adds, that a capital justiciary was appointed, with powers 

so large and boundless, that he became at length a tyrant to the 
people, and formidable to the crowri itself. According to Madox, c. 
2, sec. 2, the high justicier was an officer of very great authority, and 
not merely of the judicial kind : as he used in the king's absence 
beyond sea, to govern the realm as viceroy. The constitution of this 
court, and the judges themselves who presided there, were, says Mr. 
Justice Blackstone, fetched from the duchy of Normandy ; and the 
consequence naturally was, the ordaining that all proceedings in the 
king's • courts should be carried on in the Norman, instead of the 
English language. 

Mr. Reeves, in his History of the Law, observes, with respect ta 
this supreme court, that as the old establishment of the Saxons for 
determining common pleas in the county court was continued, very- 
few of those causes were brought into the Curia Regis^ While men 
r *^Q 1 ^^"'^ )^^yQ justice administered so near their *homesy 
L -I there was no temptation to undergo the extraordinary- 

expense and trouble of commencing actions before this high tribunal ;: 
but the partiality with which justice was administered in the courts 
of arbitrary and potent lords, often left the king's subjects without 
prospect of redress in the inferior jurisdictions. The king and thi» 
superior court, then, became an asylum to the weak. It is not 
remarkable that suitors coming to a court under such circumstances- 
should consent to purchase tne means of redress by paying a fine. 
Upon such t^rms was the court open to all complainants, and the 
institution of suits was eagerly encouraged by the officers of that 
court. — Reeves's Hist. 1 vol. p. 50. 

The establishment of the Curia Regis seems to have been felt as a 
benefit by the people, as the influx of business was so great, that 
justices itinerant were appointed, to whom wei*e given the authorities 
r *40 1 ^^^ powers of the original court. Appeals from the *infe- 
^ -' rior courts also brought a great accession of business- 

into the Curia Regis. How the business was conducted in this court, 
is matter of conjecture, but certainly there was no appearance of a 
JHry. 

The dissolution of this supreme court took place gradually, or 
rather it may be said to have been subdivided into the other superior 
courts whicn now exist. The Common Pleas and Exchequer were 
gradually separated from it^ and it is probable that the separation of 
the Common Pleas began in the reign of Richard the First, or early 
in the reign of John ; and was completed by Henry III. — Madox^ 
Excq. 

Dr. Hickes says, the first clear and perspicuous mention- of a juryr 
in our history, is in the time of William the First, and that it occurred 
in the county court of Kent, where Gundulph, bishop of Rochester,, 
was plaintiff, and Pichot, the sherifT^ defendant, The king com- 
manded that all the men of the county should be assembled,, that they 
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inigbf deckle *to whom the huid' belonged t thdt » he p ^ . ^ 1 
referred the matter to the county coart. Through fear of I* ^ 

the sheriif, they decided in his favour ; bat the bishop of Bayeauxr 
who presided, not agreeiilg in opinion with them, commanded, that if 
they knew what they spoke was the trcitb, they should choose twelve 
from among themselves^ ich&ehould confirm by their oaths tohai they h€ul 
all said. If the report of this proceeding can be depended upon, (and 
the Doctor seems assured of the correctness of his authorities,) we 
have satisfactory proof of the diiierence between sectatores and 
juries, as well as evidence of a de^^ided preference shown by a Nor- 
man lawyer, in favour* of the trial by the oaths of twelve men. Hickes 
Thesaur. Dissert. Epist. 34. 

The trial by jury coming into use by slow degrees, and arising 
naturally from the constitution of the courts^ and not from any express 
iilterference on the part of the gotrernment, advanced in improvement 
by various slow gradationsv In its formation^ it was adapted to the 
then existing §tate of society. *But the increasing internal r ^^ ^ 
prosperity of the country, and the moltifarious arS extend- *■ ■' 

ed connections resulting therefrom, required and produced correspond- 
ing changes in the functions of juries. It was not without the foster- 
ing aid of legislative and judicial wisdom and policy, applied at 
successive periods, that the noble institution attained its present state 
of perfection. 

The laws and judicial customs received a material alteration by the 
appointment of Justices Itinerant It is doubtful whether their first 
appointment was made in the reign of Henry I. or of Henry II. Sir 
William filackstone fixes the establishment of this tribunal in the reigo 
of the latter prince, who, having divided the kingdom into six circuits, 
a little different from the present, (as Staffordshire was anciently part 
of the Midland, and Oxfordshire part of the Home circJuil), commis- 
' sioned these new created judges to administer justice in the several 
counties. These remedies are said to have been *then first r ^^n -% 
invented, before which all causes were usually terminated ■- ^ 

in the county courts, according to the Saxon custom, or before the 
king's justiciaries, in the Aula Regis^ in pursuance of the Nornwift 
regulations. The latter of which tribunals* travelling about with the 
king's person, occasioned intolerable expense and delay to the suitors; 
and the former, however proper for little debts and minute actions, 
where even injustice is belter than procrastination, were now become 
liable to too much ignorance of the law, and too much partiality as to 
facts, to determine matters of considerable moment. — ^black. Com. 4 
vol. On lite origin of this institution, three justices itinerant, or in 
eyre, were appointed for each circuit. They held pleas of civil and 
criminal causes, and their circuits were generally taken every seven 
years, though sometimes more frequently. Sir Matthew Hale thus 
introduces the appointment of these courts : " The administration of 
the common justice of the kingdom, seems to have *boen r ^^^ -■ 
wholly dispensed in the county courts, hundred courts, •• ■* 

and courts baron, except that part which was taken up by ihejustici' 
arius Anglies. This doubtless bred grefet inconvenience, uncertainty, 
and variety in ^he laws. First, By the ignorance of the judges which, 
toere the freeholders of the county: for although the alderman, or chief 



IS worthiitgton's UTQumr into 

constable of every hundred, was always to be a man learned in tho 
laws; and although not only the freeholders, but the bishops, barons, 
and great men, were, by the laws of king Henry I. appointed to attend 
the county court, yet Ihey seldom attended there; or if they did, in 
process of time they neglected the English laws, as great men usually 
do. — Secondly, Another inconvenience was, that this also bred great 
variety of laws, especially in the several counties : for the decisions or 
judgments being made by divers courts, and several independent judges, 
who had no common interest among them, in process of time every 
r #4'^ -1 several county would have *several laws, customs, rules, 
L -l and forms of proceeding. A third inconvenience was, 

that all the business of any moment was carried by parties and fac- 
tions : for the freeholders being generally the judges, and conversing 
one among another, and being as it were the chief judges not only of 
the fact, but of the law, every man that had a suit there sped accord- 
ing as he could make parties. And men of great power ahd interest 
in the country did easily overbear others in their own causes, or in 
such wherein they were interested, either by relation of kindred, 
tenure, service, dependance, or application. And although in cases of 
false judgment, the law, even as then used, provided a remedy by writ 
of false judgment before the king or his Chief Justice ; and in case the 
judgment was found to be such in the county court, all the suitors 
were considerably amerced, which also continued long after in use 
with some severity ; jet this proved but an ineffectual remedy for 
r *4fi 1 ^^^^^ mischiefs. Therefore the king took *another and 
L J more effectual course : for in the twenty-second year of 

his reign, by advice of his parliament held at Northampton, he insti- 
tuted justices itinerant, dividing the kingdom into six circuits, and to 
every circuit allotting three judges, knowing or experienced in the 
lawsof the realm. Hale Hist. c. 7. 

In a subsequent year of the reign of Henry II. these circuits were 
divided into four, and as each circuit contained more counties, a- 
greater number of justices were assigned than on the former division. 
Without entering at present into the powers and duties of justices 
itinerant, it may suffice to observe, that they were by degrees super- 
seded by justices of assise, to whom our modern justices of assises 
sitting by virtue of five several commissioners, are the successors. 

Although the reign of king Henry II. was turbulent, and his admin- 
istration was impeded by continual dissensions, yet his accession to 
r *47 1 ^^^ throne must be pointed out as *the commencement of 
*- J an auspicious era in the history of the laws and judicature. 

His struggles with the clergy produced the famous constitutions of 
Clarendon. He introduced the trial by the grand assise, which was 
the first cause of the decline of the duel, and which therefore effected 
an amazing change in our judicial polity. He is entitled to the honour 
of the establishment, if not of the first nomination, of the justices 
itinerant. The invaluable treatise of Glanville is a lasting memorial 
of his efforts to promote a knowledge of the laws, and the equal admin- 
istration of justice. 

The constitutions of Clarendon may be hailed by the legal historian 
as the ordinances which contain the first appointment of a trial bear- 
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ing a resemblance to our modern trial of jury ; and in them is also 
the first mention of an assize, or recognition. 

The sixth article declares, that laymen ought not 'to be accused, 
unless by certain and legal accusers and witnesses, in the p _^ ^ 
^'presence of the bishop, so as that the archdeacon may *- -I 

not lose his right, nor any thing which should thereby accrue to him : 
and if the offending persons be such as that none will or dare accuse 
them, the sheriff, being thereunto required by the bishop faciei jurare 
duodecim lagales homines^ de vicineto seu de villa qudd inde veritaiem 
secundum conscieniiam suam manifestahunt. 

The ninth article, (one of the ten which were proscribed by the 
pope,) declares '* if there shall arise any dispute between an ecclesi- 
astic dnd a layman, or between a layman and ecclesiastic, about any 
tenement which the ecclesiastic pretends to be held in frank almoigne, 
and the layman pretends to be a layfee^ it shall be determined before 
the king^s chief justice^ by the trial oftioehe lawful men^ whether the 
tenement belongs to frank almoigne, or is a lay fee ; and if it be found 
to be^anA almoigne, then it shall be pleaded in the ecclesiastical court 
but if a lay fee, then in the king's court, unless both *par- >- « .g ^ 
ties shall claim to hold under the same bishop or baron ; ^ ^ 

but if both shall claim to hold the said fee under the same bishop or 
baron, the plea shall be in his court ; provided, that by reason of such 
trial the party who was first seised shall not lose his seisin till it shall 
have been finally determined by the plea. 

The trial by jury is mentioned in these articles, in general terms 
only; as the grand object of the institutions of Clarendon, was to 
curtail the power of the clergy, and to raise a barrier against their 
usurpations; for they had refused to appear in the courts of law on 
x^riminal accusations, and were preparing to make a claim of exemp- 
tion in civil causes. 

Glanville's '' Tractatus de legibus et consuetudinibus regni Anglise,*' 
is the most ancient treatise of the laws and customs of this country. 
It was composed, as before mentioned, by the direction of king Henry 
II., and was intended to produce uniformity and certainty in the 
administration of the law But, in his prologue, Glanville remarks, 
that *on account of the ignorance of writers, and the j- ^.^ ^ 
confused multiplicity of the laws, it was impossible, in I- ^ 

every instance, to reduce into writing the laws and institutions of the 
kiqgdom. 

It is not necessary to follow Glanville through all the proceedings 
in real actions, preparatory to the tenant putting himself upon the 
assise, (he having declined the trial by duel.) But, by way of further 
explanation of tne office of compurgators, we shall allude to the 
several writs of summons mentioned by Glanville. If the tenant 
should deny all the summonses, as to each of ihem, jurabit duodecimd 
manu. Should it happen, on the day appointed, that either of the 
compurgators fail, or should the person of either of them be justly 
excepted to, and the vacancy occasioned by either of these circum- 
stances not be filled up, the tenant shall on account of his default, 
immediately lose his seisin ; but if the tenant thus completely disprove 
the summons, he shall on the same day *answer the r. ^ .. 
action. In all actions in which wager of law was allowed *- i 
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as a tnode of tridy it was estaUished mi the prkicSple ikuA an isnocaBt 
man might be overborne by a mottitiMis of false witnesses. If be 
Kould fldbsdlutely swear hiisiself not chargeable, and prodace a suffi- 
cient number of .persons of his neighbourhood who would avow upon 
(heir oaths that they believed he said troe, he should go fnee An4 
acquitted of the cause of action. And if the sheriif in any action 
reiUjimed, that he had summoned ibe defendant to appear in court, at 
any time appointed by the pJaintisir, at which day he made default, 
process should be awarded against him to come and save or excuse 
his default, or otherwise to lose the thing demanded. If the defendant 
came and swore he was not suonmoned, which was called waging of 
law, then he must so swear at the day assigned, with tw^ve others. 
And in doing of his law, he oughit, vapon his oath, to affirm xlireetly 
f *52 1 contrary of that which is imputed *4o him ; hut the 

t- J others shall only say, they think he saith the truth.^ 

Termes de la Ley, verb. Ley. 

Gianvitle informs us, (lib. ^, c. 6,) if the dem^ndaiit had once put 
himself upon the assise, and had so declared ** coram jusiiciis in banco 
$edentibusy' he must abide by the assise. If he objected to put himself 
upon the grand assise, he was to show cause why the assise shouUl 
not proceed : such as, that they were of the same blood, and descended 
from the same kindred stock whence the inheritance eame. If the 
tenant admitted it in co.urt, the assise itself ^was waived, so that the 
matter shall be verbally pleaded and d^ifirmined in camrt^ because it 
i$ then a question in law, which of Ihe parties is the nearest to the 
£rst stock, and the heir most justly entitled to the inheritance." Iji 
this mann4»r the aiearer heir proved his title* unless his adversary 
could sho>w ihait such heir had lost his right, either by. having given, 
<«r sidd, aor ecschanged the land, or by any other mode alienated it. 
r ^to 1 *But if he who had put himself on the assise dented the 
«- '* relationship, then reaourse was -to be had to the cetmnon 

relations of both parties, who were called into court that the reladon- 
«hip might.be iaq^jired into on their ervMleace. If ihesc persons agreed 
jtbat the parlies >were descended fr^m the same stock, their evidence 
was concluaive, unb^s one of ithe ;parJies to the suit, should continue 
^o assert ihe contrary. Then re<3ourse j^wras iiad Xo the vicinage, and 
4f their testimony agreed with'tbiat^crf*jthe relartiona, it must have been 
tacquieisced in* AnU if the relations diiiared in their tealiimony, tthen 
the parlies were to abide by the verdict of the vicinage. If, upon 
:thisjniitiiaition being made, the pat^^s jwei^ proved to be descended 
.^froro tW same stock* the as^iae eeased. £ut if it appeared te the 
iBoyr t ^nd juMices to the contrary, rt^en ibe itefwandamt lost his aait. 
If nothing prenrented the rasaise prpceedit^g, then the question wae 
jtarminajted as finally as by the . dwel. 

r *54 1 *Aft®'^ ^^^^ preliminary renmrks, Glan viHe prrooeeds 
J- -J to extol the institution ;of the graud assise, aad obsoriBes, 

that it was a royal benefit bestowed on the nation by the ckanency 
of the prince, with the adviqe of his nobles, in order, hy this p^Qoeed- 
in^, to preserve the lives and honourable integrity of men, sonfeat 
every mte might possess his right in safety, without submitting to tJhe 
doubtful event of the duel. 

" This legal insiitution (he proqeed^) is faunded on the greatest 
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equity. For that justice, which, after many and long delays, can 
hardly be made out by the duel, is more easily and expeditiously 
investigated through the benefit of this institution. — The assise indeed, 
13 not impeded with so many essoins as the duel. By this proceed- 
ing the expenses of the poor are saved, and the labour of men is 
shortened. In fine, by so much as the credit of many fit witnesses 
in judicial proceedings has a greater infiuence than that of one only, 
by so much *more justice is this institution regulated than r ^.g ^ 
is the duel. For, since the duel proceeds upon the testi- ^ J 

mony of one witness only, this institution requires the oaths of twelve 
lawful men at least" 

The tenant having put himself upon the assise, the demandant, on 
appearing in court, might pray another writ, in order that four lawful 
knights of the county and of the vicinage should elect twelve lawful 
knights from the same vicinage, who should declare upon their oaths, 
which of the parties to the suit had the best right to the land. The 
writ for the summoning of the knights, recorded by Glanville, is the 
first process for the return of a jury which is extant. It is as fol- 
lows — " Rex vicecomiti salutem : Summone per bonos summonitores 
^' quatuor legales milites de vicineto de Stoke, quod sint ad clausum 
" Pascha3 coram me vel justiciis meis apud Westmonasterlum ad 
*' eligendum super sacramentum suum duodecim legales milites de 
** eodem vicineto qui melius *veritatem sciant, ad recog- r ^^.^ -. 
" noscendum super sacramentum suum utrum M. aut K. ^ ' 

** majus jus habeat in una hida terras in Stoke, quam M. clamat 
" versus R. per breve meum, et unde R. qui tenens est posuit se in 
** assisam meam et petit recognitionem fieri quis eorum majus jus 
*'. habeat in terra ilia et nomina eorum imbreviari facias. Et sum- 
** mone per bonos summonitores R. qui terram illam tenet quod tunc 
" sit ibi auditurus illam electionem, el habeas ibi summonitores," &c. 

Glanville proceeds to state, that, at the day mentioned in the writ, 
the tenant might again have recourse to three successive essoins 
against the election of the twelve knights : and that as one or more, 
of the knights might, on the tenant appearing in court, cast an essoin ; 
and that, as the tenant might again, after the essoins of the knights 
were expired, essoin himself afresl;i, the assise could scarcely ever be 
brought to a conclusion. He says, that therefore a constitution 
*had been passed, authorising the court to expedite the r ^^^ ^ 
suit upon the four knights appearing at an appointed day ^ ^ 

in court, prepared to elect the twelve knights. Whether the tenant 
appeared or was absent the four knights proceeded on their oaths to 
elect the twelve knights. If the tenant was present in court, he 
might have just c^use of exception against one or more of the twelve ; 
and, concerning this, he might be heard in court ; for (he adds) jurors 
may b& excepted against in the same manner as witnesses in the 
Court Christian may be rejected. — The twelve knights having been 
elected, they were summoned to appear in court, prepared7 upon 
ttieir oaths, to declare whether the tenant or demandant had the 
greater right to the land. The summons was made by the following 
writ— "Rex vicecomiti salutem: Summone per bonos summonitores 
^* illos duodecim milites, scilicet A. B. &c. quod sint die, &c. coram me 

SfiPT£MBER, 1840. — 2 P 
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r *^fi 1 " ^^^ justiciis meis ad, <Sfcc. parati socramento ^reeogtjoncew^ 
L ^^ i «t utrum. R. vet N, majqs jqs habeat m unft hidft terrse, qnam. 
*^ praedictus R. qui clamat versus prffidictum N. : et unde? prsedictttarN., 
" qui rem illam t^net, ppsuit se in assisam nostram, et petirt inde recog^ 
" nitionem quis eorum msijus jus habeat in re petite ; et interim terrain 
" ittam uncje exigitur servitiutn, videant ; et sqnunope per bpno^ sum- 
*< monitores N. qui rem ipsam tenet, quod? tunc sit, ibi auditorus illam 
** rcT'Ognitionem, &c. 

When the knights made the recognition, Glanville observei?, tlie 
right wouM be known to all, or all might be ignorant of it. If none 
of them were acquainted with the truth of the matter, and this was 
te9tified in court upon their oaths, recourse waa had to othqrs, till 
tbey found those who did know the truth of it. If some of them kne v 
the* truth of the matter, and some pot, the latter were to be rejected,, 
and others summoned to court, tiH twelve at least could be found who 
r *^<i 1 ^^"'^ agree. But if 3ome of the jurors should *decide for 
1^ J one of the parties, and some for the other party, then other 

jurors should be added, until twelve at least were found, who agreed 
in favour of one party. Each of the knights were to swear that he^ 
would not utter what was false, nor knowingly be silent as to the 
truth. With respect to the knowledge requisite on the part of those 
•who were sworn, they wei e to be acquainted with the mutter, ekker 
jirom what they had personally seen and heard, or from the declara- 
tions of their fathers, and' by such other means as had equal credit, as 
if falling vnthin their own proper knowledge. GlattviHe, lib. 2, ia 
loc, 

It seems unnecessary to search particularly into the proceedings 
on the different kinds of recognitions mentioned by GlanviHe. Fur- 
ther light would not be thrown on the office of recognitors, as the 
words of the various writs summoning the knights, or the " free arnd 
lawful men of die neighbourhood,** are similar in their import to thosQ 
f t60 "I ^^ ^^^ grand assise, aqd require that *the recognitors be 
L i prepared, upon their oaths, to nxake their return, accord* 

ing to die fiicts of the case, and the nature of the action. For the- 
sanie reason, the account of criminal pleas given in this treatise, an* 
which concludes the volume, is not e^^tracted, nor does the work 
flirnish other information as to the duties of juries. 

But we are informed by GlanviHe, that if a baron had a plea in his 
court conperning which.a doubt arose, and the court, was incompetent^ 
to decide it, the lord might adjourn the suit, or hearing, into the king'sr 
court, in order to have the advice aqd assistance of the skilful m«if 
who presided there. And when he was satisfied as to th.e doubt, he- 
might return with the suit, and determine the same finally in his ownr 
court. Lib. 8, c. 11. It appears that ttie jurors^ in the grand assise^ 
were punished if they swore falsely, or rashly \temere.'] if the juror* 
were, by due course of law, convicted ; or, by confession, were proved 
r ^^^ 1 lo have perjured themselves, *they were to be sported of 
L ' J aH their chattels and moveables, which were forlieited to 
the king ; but, by the great clemency of the king, their freehold ten^ 
ements were spared. They were also to be thrown into prison, and 
be kept there tor one year at least. They were forever afterwards 
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to be deprived of legem terr^^ aad thereby incur the mark of perpetual 
infamy. Id. c. 19. 

In a parliament held at Northampton, a. d. 1176, the constitutions 
of Clarendon were confirmed ; and at the same time» other constitu- 
tions or assises, (as the statutes were then termed)^ were renewed and 
enlarged. It had been declared by one of these, that if any person 
was arraigned before the justices of tlie lord the king, of murder, or 
theft, or robbery, or of harbouring those who had committed such 
crimes ; or of forgery, or of felonious house-burning, by the oaths of 
twelve knights of the hundred ; or, if the knights were not present, by 
the oaths of twelve free and lawful men» or by the oaths r ^^^ i 
*of four nAen from each vill of the hundred, he should ^ ^ 

undergo the trial of the ordeal by water ; and if he were convicted 
thereby> he should lose one foot. To this law it was added, at North- 
ampton, for the rigour of justice, that he should likewise lose his right 
hand, as well as one foot, and should abjure the kingdom, and within 
forty days should be banished therefrom. But, if he were shown to 
be innocent by the ordeal, he should find pledges and remain in the 
kingdom, unless he had been arraigned of murder, or other base felony» 
by the community of the county, and of the lawful knights of the 
county ; of which if he had been arraigned in manner aforesaid, 
(although he had been shown to be innocent by the ordeal,) he should 
nevertheless, within forty days depart the kingdom, and carry with 
him his chattels, (the right of the lords being excepted), and should 
abjure the kingdom, according to the king's mercy* Selden omn* 
open torn. 2, Janua AngL 

*Lord Littleton, in his History of the Life of Henry r ^^ -t 
II. observea, that, in considering this law, one is struck ^ ^ 

with the injustice of sending men to a triali by which, if condemned^ 
they were to be punished with amputation of limbs» and perpetual 
banishment ; and even, if acquitted on a charge of any heinous felony^ 
to be banished for a time, or, if the king pleased, for life^ Supposing 
that some doubt concerning the proof of the innocence of the party 
acquitted in this manner, was the cause of this proceeding, so con- 
trary to the ordinary course of law, such doubt should nave been 
equally applied to invalidate the proof of guilt by this trial. Lib. 4, pw 
21 2» With much deference to the opinion of his lordship, it may be 
suggested, that the criminal, before ne was required to purge himself 
by the ordeal, bad been accused by the same number of jurors, or 
witnesses, and according to the same solemn forn>s as were observed 
in the civil causes alluded to by Glanville, and as were ^af« p ^^ . -* 
terwards used in the trial of criminal cases, and that con- ^ -■ 

sequently the guilt of the individual must have been well established. 
The prejudices of the age in favour of the barbarous mode of trial by 
ordeal were so inveterate, that it was continued through the reigns of 
Henry IL and his successors, Richard I. and John; and it was not 
finally extinguished until the reign of Henry III. It does not seem 
improbable diat the statute, renewed and completed at Northampton^ 
was intended to discourage the use of the trial by ordeal. Another 
important observation arises thereon, with respect to the accusers, who 
were to swear to the truth of the charge. Although of the same class^ 
and the same in number as jurors in civil suits, it is evident they did 
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not perform the office of a jury according to the modern acceptation 
of the term. But the seed was sown, and it soon afterwards appears, 
on the testimony of Bracton, that its growth was rapid under the 
r *6'i 1 8®^^^' influence of civilization and of *learning. It will be 
*- J found that the judicial combat was superseded by the 

assise. A still further improvement took place in the determining of 
facts in litigation by the assise in modum juratce ; the jurata being 
granted by the court, on the prayer, and with the consent of the par- 
ties. 

The trial by ordeal was not prohibited by any express law. Sel- 
den, in his notes on Eadmerus, remarks, that the use of such modes 
of trial continued in England even to the time Of Henry III. when it 
entirely faded away ; not so much on account of a proclairped law, 
as by disuse arising from respect to the pontifical decrees, by which 
it had, for a long time previously, been prohibited. It appears to have 
been disused in consequence of the following order of the king and 
council, &c. — " Henry, by the grace of God, king, &c. To our cho- 
sen and faithful Philip de Ulecot, and to his associates, Itinefant Jus- 
tices, in the counties of Cumberland, Westmoreland, and Lancaster, 
r «BB 1 health. Because it has been "^doubted, and has not been 
^ J determined before the commencement of your circuit, to 

what judgment those persons should be brought, who may be arraigned 
of robbery, murder, malicious burning, and such like crimes ; and, as 
the judgment of fire and water is prohibited by the Church of Rome, 
it is provided by our council, for the present, that, in this circuit it be 
thus ordered, as to those arraigned of such crimes ; videlicit, that those 
who were arraigned of the aforesaid greater crimes, and of whom 
suspicion is entertained that they are guilty of that crime of which 
they were arraigned, (of whom also, although they might abjure our 
kingdom, there might also be suspicion that afterwards they might 
become malefactors), let them be held in our prison, and be safely 
kept, so as not thereby to in<jur danger of life or limbs. But those 
who may be arraigned of less heinous crimes, and for w hom the judg- 
ment of fire or of water might be proper, if it were not prohibited ; and 
r *67 1 c^^^^^^i^g whom, if they should *abjure our kiiigdom, 
'- J there might be no suspicion of their afterwards commit- 

ting crime, let them abjure our kingdom. But those who may be 
arraigned of minor crimes, and concerning whom there may not be a 
suspicion of evil, let them find safe and secure pledges of their fidelity, 
and of keeping our peace ; and so let them be set at liberty. Our 
council at present not having provided in this ma^er any thing more 
certain, we leave to your discretion the observance of the aforesaid 
ordinance, in your circuits," &c. Spelm. voc. Judicium Dei. Both 
Selden (Ad Eadm. Notse,) and Spelman mention, that the same au- 
thority was given to the Itinerant Justices of some other, though not 
of all the counties. 

It would seem, as if the arraignment of a criminal, so often men- 
tioned, was in fact the decision of his guilt by the knights or free and 
lawful men; and that the purgation by the ordeal was a mode of 
r *68 1 evincing the degree of guilt of the criminal, in order that 
L -1 *the punishment of the law might be awarded against 

him. As soon as imprisonment and subsequent punishment were sul> 
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^itttied in lieu of the unsatisfactory and superstitious observance of 
tbe ordeal, the administration of the criminal law speedily acquired a 
more dignified and rational character, and approached nearer in resem- 
blance to the institutions of later times. 

In adverting to Magna Charta, it seems unnecessary to set forth 
each of the regulations. It may be sufficient, in general terms, to 
observe, that common pleas were appointed to beheld at a certain 

{)lace) in order that the suitors might no longer be harassed with fol- 
owing the king's person in all his progresses. Causes were also 
brought home to the very doors of the freeholders, assises being direct- 
ed to be taken in the proper counties, and annual circuits being estab- 
lished. Abuses, then incident to the trials by wager of law, and of 
battel, were corrected. Provision was made for the regular awarding 
of *inquest for life or murder. The king's inferior min- p ^^^ -. 
ist^rs were prohibited holding pleas of the crown, or .try- ^ ■» 

ing any criminal charge : and the time and place for holding the infe- 
rior tribunals of justice were regulated* Mr. Justice Blackstone 
considers the eleventh chapter of Magna Charta (which ordains that 
** communia placita non sequantur curiam nostram, sed teneantur in 
" aliquo loco certo,") as appointing, that the Court of Common Pleas, 
should be sta'tionary at Westminster, although the expression only 
innplies, that the pleas of controversies between common persons 
should not follow the king's court, but should be holden in some place 
certain. Lord Bacon, however, supposes, that the Court of Common 
Pleas was erected in the reign of Henry III. and Lord Chief Justice 
Hale says, that the distinction between the King's Bench and Common 
Benchi aa to the point of** communia placita" was not settled till some 
lime after the reign of king John ; and that frequently, in p ^^^ -. 
the ^tinoe of king John, common pleas were held in Banco '- ^ 

Regis, — Hale's Hist. c. 7. 

It has been already noticed, on the authority of Madox, that there 
waS| for some time after the Conquest, one great and supreme court of 
judicature, called the Curia Regis, which was of Norman origin, and 
exercised jurisdiction over common pleas. The Court of Common 
Pleas was gradually separated from the Curia Regis, and became a 
jurisdiction wholly distinct from it; and though such separation began 
in the reign of Richard, or early in the reign of John, it was not com- 
pleted till the reign of Henry III. So that it should seem that the 
charter affirmed by Henry III. in the commencement of his reign, 
applied only to the pleas between common, or unprivileged persons, 
and not to the Court of Common Pleas, as a distinct jurisdiction. 
Bracton, speaking of the courts of law, says, civil pleas in rem etper^ 
sonam are terminated in Curia Domini Regis, before divers justices, 
for the king hath many ^courts, in which different ac- r ^^r i 
tions^ are terminated ; and of those, the Aula Regis is his I- -* 

peculiar court, in which are the principal justices^ who terminate the 
peculiar causes of the king, and of all others, by plaint, either by pri- 
vilege or liberty ; as for instance, if there be any one who could not 
be impleaded unless before the king himself. The king hath also a 
court and justices sitting in Banco, who take cognizance of all pleas 
concerning which they have authority to inquire : but, (he adds), with- 

2p2 
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out a warrant, they have neither jurisdiction, nor the power of coer- 
cion. — P. 105, b. It will be remembered, that this description was 
written at the latter end of the reign of Henry III. when, no doubt, 
the court was permanently estabUshed. 

Bracton's treatise de Legibus et Consuetudinibus An^lise, is 
acknowledged to be one of the most antient, and also one of the most 
methodical books in the law. Bracton himself is supposed to have 
r *72 1 ^^^^ chief justice *during twenty years of the reign of 
L -* Henry II. The law, when he wrote, had been deeply 

studied. Great improvement had been made in its administration 
since the time of Glanville, whose work, nevertheless, must have con- 
tributed most materially in facilitating its study and practice. Brac- 
ton presents the result of that improvement : and it will be proper to 
make such extracts from this invaluable treasury, as are immediately 
applicable to the duties of juries. 

With respect to the writ of novel disseisin it appears to have been 
Ihe same as when Glanville wrote, except in the return, which was 
changed, in consequence of the provision made by Magna Charta for 
taking assises of novel disseisin, and mortis anticessoris, in their own 
shires. It runs thus — " The king to the sheriff, health. Such an one 
complains to us, that such an one unjustly, and without a judgnf>ent» 
has disseised him of his free tenement, in such a vill, since the last 

r *7S 1 ^^^^^^ ^^ ^^^ '^^^ ^^^ ^^"S ^^^^ Brittany *into England, 
*- J and therefore we command you, that, if the aforesaid per^ 

son shall make you secure of prosecuting his claim, then you cause that 
tenement to be reseised, with the chattels which may have been taken 
on it, and the tenement itself^ with the chattels, to be in peace, until 
the first assise, when our justices shall come into those parts, and in the 
mean time cause twelve free and lawful men, from that vicinage, to 
view the tenement, and their names to be imbreviated ; and summon 
them by good summoners, that they may be at the first assise, before 
our justices aforesaid, prepared then to make the recognition, and put, 
by gage and safe pledges, the aforesaid person, or bis bailiff, if he 
himself shall not have been found, that he be then there to hear that 
recognition, and have there the names of the summoners, the pledges, 
and this writ. Witness," &c. — Bract. 179 a. On the delivery of the 
writ, it was required of the sheriff, as part of his duty — That, in the 
r *74 1 P^^s^'^^^ ^f ^^ parties, *(if they might wish to be present), 
I- -^ he should choose and assemble twelve free and lawful 

• men from that vicinage, that, on the arrival of the justices, they 
might be able to make recognition ; whom also he should forthwith 
send to view the same tenement, and should cause their names to be 
imbreviated, and not only by one or two, [should the view be taken,} 
but by the whole, if that could be done, or at least by seven ; because, 
by a smaller number an assise could not be taken, although it might 
be taken by more than twelve, for any just reason : for, says Bracton, 
it is necessary that a view be taken of ^ the tenement by the jurors, 
that a determinate matter may be brought into judgment, and that the 
jurors may be able to take a true and certain oath ; and that, in like 
manner, it may be competent to the justices to deliver a just judg- 
ment. The jui>ors ought to see what the tenenaent was, whether land 
or rent, and whether consecrated or otherwise ; also, whether it was 
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distinct property, *or held in common ; also how much the r #•%« -i 

Elaintiff had put in their view ; if more than that of which L J 

6 had been disseised, he was in misericordia for the excess ; but if 
less, then he was not so. Ibid. 179 b. But if the plaintiff could not 
point out the tenement, neither according to quality, nor quantity, nor 
situation, nor county, nor vill, nor other certainty, no redress could 
be given to the plaintiff, by the assise ; but the writ entirely failed as 
to the assise. By consent of the parties, it might afterwards descend 
into a perambulation before the justices, as if a difference had existed 
concerning the metes and boundaries, or situation of the land. If the 
plaintiff had designated the place, but was unable to designate the 
part, it was sufficient if in such place he had seisin, according to the 
oath of the jurors. If, concerning a certain part of the place, it were 
manifest, and the plaintiff could not distinguish the metes and bounds, 
in as much as the mete stone might by chance have *been r ^^^ , 
removed, then so much was to be assigned to him as the L J 

jurors should believe that he was disseised of; because, although the 
justices might not always be able to render a certain judgment, inas- 
much as the dispute might relate to an uncertain matter, yet they 
ought to do so as far as possible. But, continues Bracton, there are 
certain jurors who, without a view, take the oath, and they ought to 
swear that they will speak the truth according to their conscience, 
(saving the view), after the manner of the jurcUa. But yet, concern- 
ing these it is to be distinguished, whether at the commencement they 
shall have been chosen bv the sheriff, or his bailif)', and the precept 
shall have required that they take a view, and they themselves have 
neglected to do so, wherefore they shall not have any excuse oh 
account of negligence; in which case, and if it should be proved that 
through negligence and contempt they have so acted, they may be 
grievously amerced. But if it happen that they are convicted of 
*perjury in making the assise, they shall not escape r ^^^ ^ 
punishment; but, because such are greater delinquents ^ J 

than the other jurors are by contempt, they shall not suffer the same 
degree of punishment or infamy. But if they are not chosen in the 
first instance, and are put in the place of others who are absent or 
unserviceable, or are substituted in any other manner, then it must be 
considered whether they are from the next vicinage, or from a remote 
distance, or whether it be probable or can be presumed that they may 
not be able to tell, or may be ignorant of the truth. But, if it cnn be 
presumed that they know the truth concerning the fact, but have 
doubt concerning the place and the quantity of the tenement in dispute, 
so far as this they are excused, because they have not had a view of 
the tenement. But if, in the narration of the fact, and of the evidence 

fveritatis] they shall knowingly have deceived, they are not excused 
rom equal punishment with those before ^mentioned ; and r ^^^ ^ 
they are scarcely excused from the same infamy, though ^ J 

they had not a view. — Ibid. 181 b. 

it appears proper in this place to remark, that if any collateral 
matter, distinct from the general issue of nul-disseisin, &c. was plead- 
ed, then the assise was turned into a jury, instead of the parties desir- 
ing a separate recognition to ascertain the fact, as was the case when 
Glaoville wrote (vid. Gian. lib. 13, c. 20» 21). The assise being thus 
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called upon to discharge the office of a jurata^ the collateral matter 
"was determined by .the same recognitors in modum juratcB. Bracton 
mentions numerous cases in which cadit assisa injuratam; of which 
the following instance may suffice. An assise was sometimes turned 
into a jury on account of a trespass ; as if anyone against the will of 
the owner used the land as his own, or, against the will of his co« 
tenant, used, as if it were his own or separate property, land which 
he held in common. In such cases he was guilty of disseisin, and in 
r #7Q 1 ^*^® manner, *of trespass ; because every disseisin is tres- 
*■ -I pass, but every trespass is not disseisin. But if he entered 

by chance upon another man's land, not intending to usurp from him 
the tenement or the legal rights belonging to it, be was not guilty of 
disseisin, but of trespass. But, in as much as it was uncertain with 
what intention he did so, therefore the plaintiff might demand redress 
from him by the assise. In which case the judge was to inquire qu6 
animo he had so done, whether through probable, but not gross, error 
and ignorance ; fqr if every one of the country knew the tenement did 
not belong to him, and he alone appeared to be ignorant, he was not 
excused. But if there were just and probable grounds for ignorance 
and error^ and under such impression he had entered upon another 
person's land, and at the same time thought it was his own ; and if 
secretly or openly he cut down trees, or mowed the grass, or through 
error and ignorance exercised any other kind of ownership, (but not 
r *30 1 ^^ ^regarded the seisin,) he was excused of the disseisin ; 
I- J because it was rather trespass than disseisin, for which, if 

he knew the fact to be so, he n^ight make amends ; and, if it were so, 
the assise was turned into a jurata to inquire of the trespass. — Brac- 
ton, 216 b. 

The parties having appeared at the trial, and the writ and com'* 
plaint having been read, it became the duty of the judge diligently to 
examine the matter, and not only diligently, (says Bracton,) yea, 
rather, most diligently. He was to examine the parties^ first, to ascer- 
tain whether the plaintiff had an action or complaint, and conse^ 
quently whether the recognition should proceed in modum assises or 
juratcB ; also concerning the nature of his complaint, that it might 
appear whether any and what exception could be taken ; and if it 
were a real action, then he must show that it was his 6wn property 
which he clainted, and that he had the right to make the claim, because 
it was not sufficient that a man should say such an one had disseised 

T *SI 1 ^^^ ^^ *^*^ ^^^ ^^^^ tenenrjent, thus declaring the intri»- 
> ^ sion, unless he could establish it by probability, or pre^ 

sumption ; as if he should say, such an one had disseised him of such 
a tenement, which descended to him by the right of succession, or of 
gift, or by any other mode in which property was acquired ; and that 
thence he was seised until the time when the defendant unjustly dis- 
seised him ; and that he was seised for so long a time that he ought 
not to be disseised without judgment of law. Therefore, if any one 
endeavoured to obtain possession of a tenement, he was required to 
show that the same belonged to him of his own right, otherwise he 
would fail, although the tenement might not beloi^ to the disseisor, 
as he might neither have a right of ejecting him, nor even a scintilla 
juris^ nor any cause of action in respoet o( the property. The €om» 
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plaint having been established, it belonged to the recognitors to say, 
whether that which was advanced were true or not. 

*In order that a definite matter might be. brought in,to r ^g^ i 
judgment, and that the judge might be able to instruct the ^ J 

jury, he was required cautiously to interrogate the plaintiff concern- 
ing the tenement of which he had been disseised ; of what quality, 
whether land or rent; and if land, whether it was his sole property, 
or held in common, whether church or lay property, or whether 
an inheritance by descent, or whether acquired by purchase, or by 
any other just mode of acciuisition, and whether in fee or for life, or 
how otherwise ^ so that at least a presumption should be raised, that 
it was his free tenement, and that the lapse of time required he should 
not be ejected without judgment. If it were a rent, then inquiry was 
to be made into the kind of rent, and whether it was to be rendered in 
fee or for life, and whence it issued. And it was necessary to inquire 
concerning the size of the tenement, that it might appear whether the 
plaintiff had put more in the view than he ought to recover by the 
^assise ; and whether he ought to recover by the assise, r ^^g -i 
the whole, or part, or none at all. It was also necessary ^ -I 

to inquire concerning the nature of the disseisin, and as to the manner 
in which the disseisin was made ; whether at night, or in the day, 
and whether^ with or without arms, or with or without robbery : and 
in the same particular manner with respect to every attendant circum- 
stance. Also inquiry was to be made (although the plaintiff might 
not have a lawful foundation as a disseisin, or intrusion, or a gift of 
property from a person, who was not the owner), how long he had 
been in possession, whether for a long or short period, and who eject- 
ed him. For such and various other reasons, inquiry was to be made 
•whether any exception could be taken ; and if the plaintiff could not 
show that he should have the free tenement, or that of which he had 
been unjustly disseised, yet it was necessary that the defendant should 
show that he had justly acquired the seisin, either with a just judg- 
ment, *or in any other lawful manner. It was not suffi- p ^^. -. 
cient for the tenant to claim lawfully, afid by the will of "■ •* 

the plaintiff; because the first entry might have been with his assent, 
and afterwards possession might have been kept against his will, as 
by force, and contrary to the agreement. 

Such various interrogations having been made, it was demanded of . 
the tenant if he were willing, or could showany cause why the assise 
ought to remain. The nature of his answers would appear from the 
before-mentioned inquiries; and till such interrogatories had been put, 
it was improper to ask the tenant if he could say any thing against the 
assise. Probably he might not wish, or could not show, any cause 
why the assise ought to remain ; but at once, by denying that he had 
committed disseisin, he could put himself simply on the Assise, which 
then proceeded in modum assises. The assise was then proceeded in, 
if all the jurors, or the greatest part, or at least seven, against whom 
*no exception could bb taken, were present. But if they p ^^.^ -. 
were not present, the cause was referred to another day, *- J 

at which time they were to appear, and then the assise was to pro- 
ceed.— Bract. 183 b, 184 a. 

When the jurors appeared, exceptions might be taken against them 
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on many accounts ; for they might be prevented from taking tbe oath 
for the same reasons as those for which witnesses could be prevented 
from giving testimony. Bracton gives various instances of exception. 
A man who was infamoiis, that isi one who had been convicted of 
perjury, was rejected, because he lost his law» and therefore it was 
said that he was not any longer worthy of the law, Anglic^^ hen& es 
otkes xoartke that es enes gyUy of cth broken. Also any one was 
rejected on account of a settled, but not of a slight, unfriendliness, such 
as sometimes happens, and might be accidentally produced ; or on 
account of existing friendship or of hatred. He was also rejected^ 
r *86 1 ^^ claimed any ^right in^ the matter concerning which 
^ -J he was to take tne oath ; also a servant was rejected from 

the oath of the jurors ; and also any one was rejected, having too 
much, but not a trifling familiarity ; or he might be rejected on account 
of consanguinity and affinity, unless attached to the other party with 
the same and equal familiarity ; but yet the other party might also 
object on the above-mentioned grounds. A man might also be reject- 
ed if he were of the same table, or of the same family, with him for 
'whom he was to take the oath, or if he were so much under his power 
as to be commanded or injured by him. The counsel or advocate of 
either party was rejected ; and there were also various other causes 
for refusing jurors. When the parties had agreed as to the jurors, 
then the assise proceeded, and immediately the jurors were sworn in 
this form, and the foreman in these words: *'Hear this, ye justices, 
that I will speak the truth concerning this assise, and concerning the 
r *ft7 1 ^®"^'^^"* ^f which I *have had a view by the precept of 
^ ^ our lord the king." The same words were used if it were 

a tenement, whence a certain rent issued. If it were common of pas- 
ture, the oath ran thus : " concerning the pasture or tenement of which 
I have had a view." If the thing related to nuisance on the ground 
of another, which might damage the ground^ as by the building of a 
wall; then first it was mentioned concerning the injury, and after- 
wards respecting the tenement to which the injury was done, thus : 
*< concerning the wall and the tenement of which I have had a view," 
&c. And so also of all other things by reason of which assises are 
principally taken. The oath then proceeded as follows : " and in 
nothing I will omit, but I will speak the truth : so help me God, and 
these Holy Grospels." Afterwards, all the other jurors were sworn in 
their order, each by himself, and in this manner : ** Such oath as he 
(such an one), the foreman, hath here sworn, I will keep on my part ; 

f *^88 1 ^ ^®'P ^^ ^^^' ^"^ these Holy *Gospels," &;c. It is to be 
L J observed, that more assises may be taken under one and 

the same oath, and then it ran thus: *^ I will speak the truth concern- 
ing the assises and tenements, of which I have had a view, also con- 
cerning these assises and tenements, and also of the tenement whence 
such a rent issues." If common of pasture were added, then it was 
fiaid, '^ concerning such tenements and the common of pasture and 
tenement of which I have had a view," &c. ; and the same as respects 
all other assises. Thus many disseisins might be determined by one 
jurata, or by more, as many disseisins might arise from one fact, and 
be terminated by one assise, or by more. The oath having been 
taken as aforesaid, then the prothonotaiy read the chief part of the 
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writ for the instraotioQ of the joroirs, in this manner: ^ Ycm shaU say, 
on the oath which you have taken, if N. unjustly, and without judgr 
inent, hath disseised such an one of bis free tenement in such a ntl^ 
since the last return of king ''Henry, &c. or not" At ibis p ^ 

period the justices were not to make any observations for ^ i 

the instruction of the jorors ; beeause nothing was said or excepted 
ta in the beginning against the. assise; but, the oath having been thus 
taken, the jurors retired into a secret place, and had mutual confer- 
ence amongst themselves concerning the matter wbich was imposed 
upon them ; to whom also no one might have access, nor hold con- 
versation with them, until tbey bad delivered iheid: verdict ; aor might 
they show by sign or words to any one, what had been said by th^m. 
— Braeton, 165 b. 

It frequently happened that the jurors disagreed, as to the truths 
amongst themselves, so that they could not deliver a unanimous 
opinion ^ in which case, by the advice of the court, the assise was 
anbrced; so that others were procured, according to the number of 
the greatest part which dissented, or at least four or six, and were 
added to the others ; or they might by themselves, and without the 
♦others^ discuss and adjud^ the truth, and answer by r ^^ , 
themselves; and their verdict wa» recorded, and was ■• J 

held good with those {lersons with whom they agreed. But the 
others on that account were not liable to be attainted, but were* 
amerced as for error ; because they m^^ heme spoken truth, and the 
others, falsehood, who might still be convicted of perjury. Afte^ 
having taken the oath and defivered their verdict, either for one party 
or for the other, ludgmeut was to be pronounced acconfing to what 
they said, unless they had spoken obscurely ; in which case the justices 
were called upon to examine the matter, and the seisin was either to be 
adjudged to tne plaintiff, or else the tenant was to retain his seisin in 
peace. It sometimes happened, that both parties, or only one of 
them, remained in miserixxrdia ; and in case more disseisors were 
named, some might be disseised, and the others depart undisturbed. 
The recognitors were authorised to pronounce the whole truth of the 
matter *to the justices, in few and comprehensive virords, r #qi -i 
if all the circumstances were pbtn and open, and there *• -• 

was. no obscurity. But if any doubt or obscurity arose, which it was 
ditTicuIt to solve, then they were to be compelled to deefore more 
openly and manifestly those things which were obscure^ (if it were 
possible,) and the justices, accorcBng to what they said, were to pro- 
ceed to judgment. — But if neither the recognitors, nor they who were 
afforced, could in any manner remove the obscurity or cbubt, then it 
was considered more safe that the parties should agree together, if 
that could be accomplished ; or the judgment was removed to the 
superior court, and the business was there terminated by the assist- 
ance of the court: but if every thing was plain, then the matter was: 
proceeded in according to what they said. If they swore correctly, 
It would remain according to their verdict ; but if wickedly or amiss, 
they would suffer attaint. If they spoke obscurely and dubiously, 
where a single *expression would bear a double interpre- r ^go -i 
tation; or if the parties had not beep sufficiently exa- ^ J' 

mined, it would be certified. — Wherefore it was to be observed^ 
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whether they spoke with certainty or uncertaiDty, clearly or obscure- 
ly ; or whether they expressed doubt in their verdict, or were entirely 
Snorant: also, whether they said any thing against the person of the 
aintiff, wherefore he could not support the assise ; or against the 
person of the tenant, wherefore he could not except against the assise, 
or against the writ, which could not stand on account of error ; but 
if they spoke with certainty concerning those things which belonged 
to the assise, and not against the writ, then what they said was eiUier 
true or false; if true, it should stand as their verdict, and an attaint 
need not be feared; but if false, then they spoke either wilfully or 
ignorantly ; if wilfully, they were guilty of perjury ; but if ignorantly, 

r *93 1 ^^® '^ ^^®y ^^^ ^^^ '^^ ^^^^ error by any sufficient cause,) 
«- . J *they were graciously excused. But if they spoke with 

uncertainty, the judge ought to make an examination, in order to 
convert uncertainty into certainty, obscurity into clearness, and doubt 
into truth ; otherwise the verdict would be doubtful and dangerous, 
and thence would follow a weak judgment. But if the jurors were 
ignorant of the fact, and knew nothing of the truth of the matter, 
others were to be added to them, who knew the truth ; but if as yet 
the truth could not be ascertained, then it behoved them to speak at 
the least as to their belief, and according to cohscience ; in which 
case they would not commit perjury, because they went not contrary 
to conscience. But if they spoke falsely against the persons of the 
plaintiff or defendant, they committed perjury, and were liable to 
attaint, because the assise was taken in modum clssiscb^ which would 
not have been the case had it been taken as a jurata. But if the jurors 

r *<)4 1 ^^^^ ^^^' ^^^ ^^^^ ^^^ conceived erroneously, as *if there 
•- J was error in the counties or vills, and in the names or 

surnames of the persons, or in their stile of dignity, or any such error, 
it would not be much attended to, because it oug];it to have been 
objected to at the commencement, and that not having been done, the 
writ was approved of as if it had been correct; but on that account 
the jurors did not commit perjury. As it was the duty of the judge 
to deUver a just sentence, it behoved him to make most diligent exa- 
mination, and, before delivering judgment, he was to examine the 
fact, and the words of the jurors, that he might securely proceed to 
juc^ment. — Ibid. 186, b. 

Bracton observes, that what is said upon oath, [sacramen/um], is 
comprised of three adjuncts. Truth, Justice, and Judgment. — Truth 
belongs to the jury ; justice and judgment to the judge. But, says he, 
it seems that sometimes judgment belongs to the jurors: when, upon 
their oath, they ought to say (nevertheless, according to conscience) 

r «95 1 ^^^^^1^^^ ^^^^ ^ ^^^ ^^^ disseised, or had not disseised, 
»• J another ; and judgment is to be pronounced accordingly. 

But as it belongs to the judge to deduce [proferre] and pronounce 
^dgment, it behoves him diligently to deliberate and examine if the 
words of the jury contain the truth in them, and if their judgment 
was just or foolish ; lest if it should happen that the judge followed 
their words and their judgment, so would he jMTonounce a false or 
foolish judgment.— Ibid. It is singular that the author of Fleta should 
have omitted the latter observations, as he has closely followed the 
other parts of Bracton's chapter. 
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V 

The proceedings which took place when a person was charged 
with crime by the common fame of the country, are worthy of notice. 
Bracton says, in case the report was found to be sufficiently strong 
and credible, and to proceea from such respectable sources as to 
show the propriety of inquiring into its truth by a jury, then the inqui- 
sition was *proceeded in. The person indicted had. the r ^^ ^ 
liberty of removing any of the twelve jurors concerning *■ •* 

"whom he entertained suspicion ; and also any one from the vills, in 
order that the inquisition might be free from all suspicion. The 
twelve jurors, and the four from the vills, were then sworn as follows: 
** Hear this, ye justices, that we will speak the truth concerning those 
things which ye shall require from us on the part of the lord, the 
king; and on no account will we omit, but we will speak the truth: 
So help us God," &c. One of the justices then addressed the jurors, 
requiring them' on the faith by which they were bound to God, and 
by the oath which they had taken, that they should make known to 
the justices the truth, nor omit, through fear, love, or hatred ; but 
having God only before their eyes, they should declare whether the 
prisoner Were guilty of the crime laid to his charge, or not. Accord- 
ing to the verdict either release or condemnation followed. The 
justices were enabled, if it *appeared proper or necessary, r ^^^ -. 
to separate the jurors from one another, and to examine ^ •* 

each by himself and separately, in order that the truth might be suffi- 
ciently manifest. Bract. 143, a. 

It remains to observe, that Bracton, in several parts of his book, 
notices the trial by sectatores. He says there were purgations ; as 
where a crime or oflfence was laid to the charge of a person, purga- 
tion was the proof of innocence : also there was a defence against 
presumption, which neither was called jurata or inquest, nor purga* 
tion; as for instance, where any one made a charge, and produced 
the secta, then followed a defence against the secta ; as ii a proof 
against the presumption. — P. 290, b. But in all obligations and con- 
tracts, and stipulations, which were contracted with consent and 
animus, as in covenants, promises, gifts, sales, and such like, if never- 
theless the i^cta were produced and examined, and only induced 
presumption, he concerning whom the complaint was r ^g -* 
*made, wo.uld be able to defend himself by the law {per •■ J 

legem) against the secta, by at least double the number of the persona 
of the jurators ; because, when there were more in the defence, their 
words would raise a greater presumption, and thus the greater pre- 
sumption would overcome the less. But if the complainant should 
have proof, as instruments and sealed charters ; against such there 
was no defence per legem. And if it were contradicted in the instru^ 
ment, the truth of the instrument should be proved by the country and 
by the witnesses.— Bract. 315, b. 

This mode of trial {per legem) is particularly distinguished in 
Magna Charta from " legale judicium parium suorumJ^ It is sub- 
mitted that additional proof is thus furnished, that the trials by com- 
purgators, and the ordeal, were thfe original modes of trial per legem 
terrcB, and that the trial by jury was not a mode of trial according to 

September, 1840.— 2 Q 
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f «90 1 ^^ ^*^ ^^ ^^® lapd." The reader is rejferred *for ftir- 
\ -I ther information as to this point, and for much interesting 

matter relative to the trial by battel, to an argument, on the suBjectf 
Mrritten by E. A. Kendall, Esq. F. A. S. 3d edition, 18 IS. 

We come now to the time of Edward the First, during whose 
reign the laws obtained very great perfection, quasiper saUum^ to use 
the words o£ Sir Matthew Hale. 

A most important alteration in the administering of the criminal 
law immediately took place. By the statute of Westminster 1st, 
chapter 12, it is provided, that notorious felons, and who were openly 
of evil fame, and who would not put themselves on inquest of the 
felonies with which they might be charged before the justices at the 
suit of the king, should have strong and hard imprisonment, as persons 
refusing to stand to the comrnon law of the land. But this was not 
to be understood of such prisoners as were taken of light suspicion, 
r ^,QQ 1 It has been already remarked that the trial *by ordeal 
■• ■' appears to have been indirectly discouraged by an ordi- 

nance of Henry the Third; and we venture with confidence to 
assert, that this celebrated provision of the statute of Westminster 
tended to establish the trial by jury, in criminal cases, on the ruin of 
the Gothic Institutions. 

Fleta, in his first book, chap. 34, alludes to the imprisonment, (which 
was indeed ''strong and hard,") of a person who was appealed, and 
would not answer, or who referred to the court, whether he should 
defend himself by his body, or by the country (but which the court 
could not direct.) He was clothed with one garment only, without 
shoes, on the naked earth. He was allowed barley bread of the thick- 
ness only of four fingers for his food for two cfays; nevertheless he 
might not eat every day, but only every other day ; neither should he 
drink every day ; but on the day when he did not eat, he might only 
drink water. It appears, therefore, that the duel, or defence by the 
r ^, rji -j body *was allowed, except in the case of notorious felons ; 
'- J who were then for the first time compelled to put thenn- 

selves on the inquest; we also find, that the penalty of severe impri-* 
sonment was then for the first time appointed by statute to be infiicted 
on those who stood mute. Lord Coke asserts, that the punishment of 
forte et dure was not first inflicted by this act ; " for what court, or 
judges (he asks) upon these words, * have strong and hard imprison- 
ment,' could frame such a judgment, consisting of so many divers 
particulars ; therefore, it must necessarily follow that the said punish- 
ment, which this statute calleth forte et dure imprisonment, (because 
the penance was to be done in prisoji), was before this act, but suffi- 
ciently signified (as it hath been ever since) by these two epithets, so 
^ as this act setteth forth the quality of the judgment, and not the judg- 
ment itself. AH books that held, with great authority, that, in case of 
appeal, the prisoner, upon standing mute, should have judgment de 
f *i02 1 P^^'^^fi^^^ ^^ dure, do prove that such a judgment was be- 
> ^ fore *the making of this act ; for this statute extends not to 

appeals which are the suit of the subject, but only to the suit of the 
.king, which is by way of indictment ; and herein the words of Fleta 
are very remarkable : * Si autem appellatus nihil respondere velit, 
6fC. et appellans inde peiierit judicium^ ihdefensus remanebity morti 
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tamen non condemnaMiur sedgaohBcommittetur^^c. and there setteth 
down the penance, which, of necessity, must be (as hath been said), by 
the common law. And herewith agreeth Britton, that wrote soon 
after this act, so as the penance, in case of appeal, is both by ancient 
and sound authority.*' — 2 Inst 178. But it would seem that the con- 
trary of the opinion expressed by Lord Coke might be maintained by 
adducing the fact, that Bracton, who wrote in the reign of Henry the 
Third, does not mention this punishment, lior point out any remedy, 
where a criminal stood mute, or would not make his election as to 
ihe mode of trial. An argument against the same opinion might also 
be adduced from the *fact, that the passage in Fleta, r ^,^0 -. 
quoted by Lord Coke, and which was before alluded to as I- -■ 

explaining the mode of inflicting this pecuKar punishment, was writ- 
ten about ten years after the statute of Westminster 1st was passed : 
it also appears from internaf evidence that Britton was written after 
the 3d Ed. 1 ; for in his 36th chapter " De purchas cpnditionel" Brit- 
ton refers to the statute of Gloucester, 6 Edf. 1 ; and in his 14th chap- 
ter, to the statute Westminster 2nd, 13 Ed. 1 ; and, lastly, in his 20th 
chapter, to the statute of Winchester, 13 Ed. 1. — Selden Ad. Flet. Dis* 
Sert. Notae Hcngh. p. 8. The Mirror, to which Lord Coke also refers, 
is supposed to have been written during the reign of Edward the 
Second, so that the opinion of his lordship as to the existence at com- 
mon law of the punishment of peine forte et dure, will probably be 
received with caution. It is scarcely necessary to notice the diffi- 
culty which his' lordship conceived the justices must have had in 
determining the punishment *prescribed by the stat. West- r ^, ^ . -. 
minster 1, c. 12 ; but it is submitted, that they might have '- ^ 

determined, what kind of imprisonment ought to have been inflicted, 
with the same facility as the supposed first contrivers by the conimon 
law. The act requires that the felons soient mys en la prisone forte et 
dure ; the words/orte et dure are expressive of the degree of punish- 
ment, and do not seem to refer to any technical phrase, which would 
have been the case were Lord Coke's observations correct. The 
mode of punishment particularly explained by Lord Coke is far more 
dreadful than that which is described by Britton, or by the writer of 
Fleta, as those authors say nothing of the arms of the sufferers being 
forcibly drawn to the four quarters of the prison-house nor of the 
weight, " so much as they can bear, or more^^ being placed upon the 
body. 

It is proper once more to advert to the appointment and office of the 
ancient justices errant or itinerant. Though many kinds p ^ . ^^ -. 
*of pleas were brought in curia regis, yet many others '■ •* 

were determined before the justices itinerant in their respective Iters. 
It .has been already said, on the authority of Madox, that probably 
they were originally appointed in the reign of Henry the First. In 
the twenty-second year of the reign of King Henry the Second, they 
were sworn with uoger de Hoveden to execute certain assises or 
rules given them in charge ; they were directed and empowered to do 
in their circuits all kinds of right and justice which belonged to the 
king's regal office, by commission from him, or (in the case of his 
absence out of the kingdom) from his vicegerents where the property 
in question was not more than half a knight's fee, unless the contro- 
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versy were of such importance, that it could not be deternfiined but in 
the king's presence, or so difficult, that the judges doubted about it, 
and desired to refer it to the king, or to those who held his place, 
r ♦106 1 ^^^y were also commanded to make inquisition concem- 
'• J ing *robbers and other malefactors, in the countries 

through which they went, and to take special care of the profits of the 
crown in its landed estate and feudal rights of various sorts, escheats, 
wardships, and the like ; to inquire into castle guards, and send the 
king information from what persons they were due, in what places, 
undto what extent ; to see that the castles which the parliament had 
advised the king to demolish weYe completely destroyed, under pain of 
being prosecuted themselves in his court ; to inquire what persons had 
^one out of the realm, that, if they did not return by a day appointed, 
m order to take their trial in the king's court, they might be outlawed; 
to receive, within a certain limited term,- from all who would stay in 
the kingdom, of every rank or condition, (not excepting even those 
who held by servile tenures), oaths of fealty to the king, which, if any 
man refused, they were to cause him to be apprehended as the king's 
r *107 1 ®"®"^y> ^^^ moreover to oblige all persons *from whom 
'- ^ liege homage was owing, and who had not yet done it, to 

do it to the king within a certain time, which the justices themselves 
were to fix. — Lord Littleton's Hist. b. 4. 

It is probable that there were iters both for criminal and common 
pleas, and likewise for pleas of the forest, before the 22d year of King 
Henry the Second, and that they continued for several years afterwards 
in a similar course or method. Madox produces some precedents out 
of the Great Rolls of the Exchequer, which substantiate this opinion. 
The several heads, or titles, contain the names of the justices, and are 
de placitis of certain persons, or de assisa of such persons ; or, lastly, 
nova vlacita et novcB conveniiones per such persons. The rolls prove 
that the clergy acted as judges, at that time, in the king's courts. In 
some of them, the Archdeacon of Poictiers, and Guy, the Dean, are 
the justices first named. — Madox's Hist. Exchq. 88, 102. 
r *108 1 "^'^^ statute of 13 Edward the First, *Westminster 2d, 
•- J c. 29, ordained that a writ of trespass ad audiendum et 

terminandum should not be granted before any justices, except justi- 
ces of either bench, and justices in eyre, unless for a hienous trespass; 
nor that a writ of audiendum et terminandum appella shouljd be granted, 
but in a special case, and for a certain cause, when the king command- 
ed. By the same statute, c. 30, it was provided, that two justices sworn 
should be assigned, before whom and none other, assises mortis ante' 
cessoris and attaints should be taken ; and they should associate unto 
them one or two of the discreetest knights of the shire into which 
they should come, and should take the aforesaid assises and attaints 
but thrice in the year at the most. Inquisitions of trespass were 
directed to be determined before the justices of both benches, except 
the trespass were so heinous that it should require great examination. 
Inquisitions, also, of other pleas pleaded in either of the benches, were 
r *10Q 1 ^^ ^^ determined *before them, wherein small examina- 
L J tion was required, as when entry or seisin was denied ; 

but inquisitions of many and great articles, which required great 
examination, were directed to be taken before the justices of the bench. 
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except both parties desired that ^he inquisition might be taken before 
some of the associates when they came into those parts, so that it 
should only be done by two justices, or one with some knight of 
the shire, upon "whom the parties agreed. The justices assigned to 
take assises, were, by 27 Edward 1, c. 3, authorised to deliver the 
gaols of the shires as well within liberties, as without, of all manner 
of prisoners. 

The justices itinerant continued by intermitting vicissitudes till 
about the 4th Edward the' Third. The authority of the justices of 
nisimius was "better declared" by the statute 12 Edward U., c. 3. 
It recites, that inquests and recognisances^ taken before justices of the 
one bench, and of the other, might be taken before any justice of th6 
*places, accompanied by some knight, &c. and the statute r ^, ,^ -, 
directed that inquests and juries taken in pleas of land ^ -■ 

should be taken in the country. 

It appears that offenders had been greatly encouraged, because 
charters of pardon had been easily granted of manslaughters, robberies, 
felonies, and other trespasses, and because the justices of gaol-deliv- 
ery, and of oyer and terminer, had been procured by great men 
against the form of the statute, 27 Ed. 1, c. 3, it was therefore enacted 
by the 2d Ed. 3, c. 2, that the assises, attaints, and certifications, 
snould be taken before the justices commonly assigned, who should be 
good men, and lawful, having knowledge of the law, and none other ; 
and that the oyers and terminers should not be granted but before 
justices of the one bench or the other, or the justices errants, and that 
for great hurt, or horrible trespasses, or of the king's special grace. 

The next statute which we shall notice, is, *the 4th Ed. r ^, ', ^ 
3, c. 2, whereby it is declared that good and discreet L J 

Eersons, other than of the places, if they may be found sufficient, shall 
e assigned in all the shires of England, to take assises, juries and cer" 
tijicationsj and to deliver the gaols ; and that the said justices shall take 
ine assises, juries and certifications, and deliver the gaols at the least 
three times a year, and more often if need be. And the justices 
assigned to deliver the gaols, shall have power to deliver the sam6 
gaols of those that shall be indicted before the keepers of the peace, 
and that the said keepers shall send their indictments before the jus- 
tices. 

Various statutes were passed in succeeding reigns, relative to the 
authority of the judges oi assise, which it is unnecessary to quote, the 
origin and outline of their power having been sufficiently described. 

It will be remembered, that an attaint for false verdicts lay against 
the recognitors, when an assise was taken in modum assists, r ^. . ^ n 
*but that when taken in modum juratce, an attaint would ^ ^ 

tiot lie ; because the trial was granted on the prayer of the parties, and 
therefore the determination of the jurata could not form just ground 
of complaint. — Bracton, 290 a, 290 b. But, in pursuance of the 38th 
chapter of the statute of Westminster 1st, an attaint might be granted 
on a false verdict given on a trial by jury in plea of land. The act 
declares that " for as much as certain people of this ream doubt very 
little to make a false oath (\yhich they ought not to do) by which 
Toany people are disherited, to lose their right, henceforth the king, 

2q2 
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of his office, shall grant attaint upon inquests in plea of land or of fran- 
chise, or of any thing touching frankltenement, when it shall appear to 
him that there is need." 

The subject of attaints may now be dismissed with the observation, 
that a pecuniary penalty upon jurors pronouncing untrue verdicts in 
civil cases, was finally substituted, instead of the rigorous punishment 
enforced by the common law. 

r *ll^ 1 *^' ^^ necessary to refer a second time to the statute of 
*- J Westminster 2d ; but previously a few general remarks 

which result from the preceding investigation, may be advantageously 
made. It is apprehended, that the existence of juries in this nhtion 
cannot be shown in any period of our history before the introduction 
of the Norman laws and customs. But on the supposition that juries 
had a prior existence, it seems impossible that the most strenuous 
advocate for their remotest antiquity should be able to describe, from 
authentic records, what was the particular office, or what were the 
particular duties of jurors in the Anglo-Saxon courts. The first dawn 
of authentic information displays recognitors and jurors acting as 
witnesses of the facts, which in civil cases were in litigation, and 
which in criminal cases were requisite to establish the innocence or 
guilt of the accused person. Even the four knights, the electors in 
r *114 1 ^^^ grf^nd assise, were required to be of the *vicinage; 
L J and the twelve knights were to be chosen by them from . 

the same vicinage, simply because they were required to be witnesses. 
The testimony of Glanville, already adduced, is sufficiently con.clu- 
sive on this point. The same observations are correctly applicable 
to those cases in which, when collateral matter was in issue» the assise 
was taken in modum juratce. But the introduction of depositions, and 
afterwards of witnesses, in order to inform the minds of the jury, was 
dictated by necessity ; and was, in process of time, sanctioned and 
enforced by the operation of various statutes ; for the old doctrine, 
that jurors were witnesses of the facts, was attended with serious, and 
in many cases with insurmountable difficulties. This improvement 
was not effected by any sudden change, but it appears from Fortescue, 
who wrote his book de Laudibus Legum Anglia3 in the reign of Henry 
the Sixth, that the privilege was at that time granted : though the 
r *l 1 5 1 J"^^'''^» ^^ appears by his 25th chapter, were *still selected 
i , J from the vicinage. Fortescue says, either party may- 
bring before the same justices and jurors, all and singular such wit* 
nesses, as he may wish, on his part, to produce ; who, being sworn 
by the justices upon the holy evangelists, shall testify all things which 
they know, proving the truth of the fact concerning which the parties 
contend: and if necessity require, such witnesses shall be divided 
until they shall have deposed whatsoever they may wish, so that the 
saying of one shall not teach or excite any other of them to testify in 
all thmgs alike. — Fortesc. c. 26. 

By the statute Westminister 2d, c. 30, it is ordained " gwod justi- 
ciarii ad assisas capiendas assignati non compellant juratores dicere 
precise si sit disseisina vel non^ dummodo vduerini dicere veritatem 
Jacti et petere auxilium justiciariorum sed si sponte velint dicere quod 
disseisina est vel non^ admittatur eorum veredictum sub suo pericuh,^^--^ 
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The justices assigned to take assises shall not ^compel r ^..^ -. 
the jurors to say precisely whether it be disseisin or not, *■ -I 

so that they do show the truth of the fact, and require aid of the jus- 
tices ; but if they of their own accord are willing to say that it is 
disseisin, or not, their verdict shall be admitted at their own peril." 
The words, " veritatem factii^ are generally translated in the collec- 
tions of the statutes, " the truth of the deed ;" but " the truth of the 
fact," 6eems a more correct rendering of the words, at the same time 
that it does not limit the meaning of "/ac/um," and that it also re- 
mov^es the erroneous impression, that juries were thereby authorised 
to decide upon the construction and operation of a legal instrument. 
In considenng the construction which has been put upon this enact- 
ment, it will be expected, that the high authority of Lord Coke should 
be adduced. In the 2d Inst, he says, *' the first question upon this 
branch was, whether, in case, of assise, if the issue were joined upon 
a collateral matter out of the point of the assise, whether, upon this 
special issue, *the jury might give a special verdict. The p ^- -^ , 
second question was, whether it did extend to all other ^ •> 

actions, or only to those actions wherein the defendant or tenant 
might plead a general issue. Thirdly, whether in all actions the jury 
might give a special verdict upon a special issue, upon an absque hoCf 
or otherwise. In the end, it hath been resolved, that in all actions, 
real, personal, and mixt, and upon all issues joined, general or special, 
the jury might find the special matter of fact pertment, and tending 
only to. the issue joined, and thereupon pray the discretion of the court 
for the law : and this the jurors might do at the common law, not 
only in cases between party and partv* whereof this act putteth an 
example of the assise, but also in pleas of the crown, at the king's 
suit, which is a proof of the common law ; for if this act had made a 
new law ; and other like cases between party and party had been 
taken by equity, yet the king had not been bound thereby." — 2 Inst. 
425. 

*This provision was evidently intended for the relief of r i^y^o -i 
jurors, by authorising them to deliver special verdicts. It I- J 

will be remembered, that when an issue arose upon any fact besides 
ntd disseisin, &c. then such fact was not inquired of by the assise, 
(which was merely to try the disseisin), but by a jury ; and accord- 
ingly the assise was turned into a jury. So that whether the assise 
could or could not decide upon the law connected with disseisin, the 
jury was limited to an inquiry into the collateral matter of fact out of 
the point of assise. But that the assise could not decide upon the law 
connected with disseisin, is most unequivocally declared by Glanville. 
He says, lib. 2, c. G, if the demandant object to put himself on the 
grand assise, he must show some cause why the assise should not pro- 
ceed, as that he and the tenant were of the same kindred stock from 
which the inheritance descended. If the objection be taken, and 
admitted, the assise itself shall thereby cease, so that the matter shall 
be *verbally pleaded and determined in court, because it is r ^, ^^ -. 
then a question in law, which of the parties is the nearer ^ J 

to the original stock ; and as such the heir most justly entitled to the 
inheritance. With how much less plausibility can it be contended, 
that the jury to whom was referred the finding of collateral facts out 
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» 

of the points of assise, should decide upon the law connected with 
disseisin. It would, indeed, appear that the legislature intended 
simply to give or confirm to jurors the power of delivering special 
verdicts. > 

Further discussion of the enactment would be premature in this 
stage of the inquiry ; and for the same reason, the observations arising 
upon the subsequent branch of the clause are for the present deferred. 

In 1st and 2d Philip and Mary, a case occurred, in which the jurors 
took upon themselves to decide a point of law as to Remitter. After 
long argument in the Court of Wards, the point as to the remitter was 
r *120 1 ^^c^®^*i contrary to the finding of the jury; and so »(to 
^ J use the words of Sir James Dyer) the finding of the 

remitter in the office was holden of no force in law, because it was 
not the duty of the jurors to judge. — Dyer, 106 a. The same case is 
reported at full length in Plowden. It is there expressly laid down, 
that the office of twelve man is no other than to inquire of matters of 
•fact, and not to adjudge what the law is; for that is the office of the 
court, and not of the jury : and if they find the matter of fact at large, 
and further say, that thereupon the law is so, where in truth the law 
is not so, the judges shall adjudge according to the matter of fact, and 
not according to the conclusion of the jury ; and the finding of the 
remitter was declared void. — Townsend's Ca. Plowd. 111^ 

The same doctrine was established in an argument on demurrer in 
the Common Pleas, 3d Eliz. The court observed, that whether an 
estate be a fee simple, or a fee tail, is matter of law, which belongs to 
r *121 1 ^'^^^^^^^ ^^ determine ; and then, when one of *the parties 
^ -I (in the pleadings) says,* it is a fee tail, and the other says 

it isf a fee simple, this is according as they took the law, and would 
have it to be ; and it is no more than to signify to the court that they 
varied in their judgment of the law ; whereupon the court may be the 
better apprised of the point of variance upon which they are to ad- 
judge. And when the matter of fact is agreed by the one party and the 
other, ^ traverse cannot be taken to the operation of the law thereupon ; 
for a traverse shall never be taken but to matter of fact ; and if tha 

I)arties are agreed upon the matter of fact, they shall not traverse the 
aw thereupon, as to say, the law upon this matter is with me; xmih- 
out that, that it is with you ; but tne judges shall adjudge upon it 
without traverse of the party. For, as Anthony Brown said, matters 
of fact being traversed, shall be tried by twelve men ; and if the plain* 
tiff should take a traverse here, it would be to make twelve illiterate 
r *122 T ^^^ ^^ ^^y ^ matter of law, whereof they have no *know- 
i J ledge. And he said, it is not their office to try matters of 

law, but only to try matters of fact : for he said, at the beginning of 
our law, it was ordained, that matters of fact should be tried by 
twelve men of the country where the matter arises, and the matters 
of law by twelve judges of the law ; for which purpose there wer^ 
six judges her6, and six in the King's Bench, who, upon matters of 
law, used to assemble together in a certain place, in order to discuss 
what the law was therein. So that if a traverse should be here taken, 
it would be to make twelve ignorant men of the country to try that 
ii^hereof they are not judges, and which does not belong to them to 
try: and therefore the crossing of the bar by the repKcatioa is good 
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enough without a traverse. — WiUion v. Berkley^ Plowd. 228. The 
same learued reporter, in recording the opinions of the judges of the 
Common Pleas, upon points of law arising in a quare impedit, observes, 
that whether, upon the matter disclosed to the court, King Edward 
the *Sixth (who was seised of an advowson in right of the p ^, gg -i 
crown) died seised or not, is a matter of law. For if his ^ J 

presentation of William Chamberlain was no usurpation, nor gained 
&ny patronage to him, from thence it follows that he did not die 
seised ; and if, on the other hand, it did gain him any patronage, then 
it follows from thence that he did die seised. So that this is matter 
which is properly to be cleared up by the court. And if the defendants 
had taken a traverse in their plea in bar, they would have brought 
the trial of this matter to a jury who are to try matters of fact, and not 
matters oflaw, as this is here; for tha< which would come before a 
jury to prove the descent in this case, is matter of law, which is more 
proper to be tried by the court than by a jury. And so in all cases 
where a thing is materially alleged, and the other party comes in and 
shows matter of law, which when the law shall come to be known, 
proves, that the matter before alleged is true or false, a traverse shall 
^lever *be taken for the reason above given. Wherefore j- ^-^^ n 
the whole court held, that the bar was good as to this •• J 

point. — Grendon v. Bishop of Lincoln, Plowd. 493. 

The judgment of the court in BushelVs case, (Hard. 409, 10,) will fur- 
nish additional illustration. The jurymen who had, contrary to the 
direction of the court in a matter of law, acquitted certain persons 
indicted for a riot, were committed to Newgate. For that, they, the 
said jurors, then and there the said William renn, and William ]^ead» 
of the said trespasses, contempts, unlawful assemblies, and tumults, 
contra legem hujus Regni Angtice, et contra plenam et manifestam 
evidentiam, et contra directionem curice in materia legis, hie de et 
super prcemissiseisdemjuratoribus versus prcefatos Will, Penn et Will, 
Jneady in curia hie aperte datam et declaratam de prcemissis iis impo- 
situs in indictamento prcedicto, acquietaverunt ; in coniemptum domini 
regis nunc, legumque suarum, et ad magnum impedimentum et obstruc- 
tionem justiticB, necnon *ad malum exemplum omnium r ^\ns -i 
aliorum juratorum in consimili casu delinquentium. A ^ •* 

writ of Habeas Corpus, issued out of the Common Pleas, to bring 
before the court Edward Bushell, one of the jurors. Although the 
principal point to be decided, arose in relation to the legality of the 
fine imposed on the jury, yet the observations made on the hearing 
are important. The Chief Justice observed that the words, " the jury 
did acquit against the direction of the court, in matter of law," lite- 
rally taken, and de piano, ^.TQ insignificant, and not intelligible; for 
no issue can be joined of matter in Taw, no jury can be charged with 
the trial of matter in law barely ; no evidence ever was, or can be 
given to a jury of what is law or not ; nor no such oath can be given 
to, or taken by, a jury, to try matter in law ; nor no attaint can lie 
for such a false oath. 

If upon some special trial, the jury being ready to give their verdict, 
and, before it is given, the judge shall ask, whether they r ^jog -i 
*find such a particular thing propounded by him? or ^ ■■ 

whether they find the matter of fact to be as such a witness or wit- 
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tiesses have deposed ? and the jury answer, they find the matter of 
fact to be so ; if then the judge shall declare the matter of fact, being 
by you so found to be, the law is for the plaintiff, and you are to find 
accordingly for him ; and if, notwithstanding, they find for the defen- 
dant, this may be thought a finding in matter of law, against the 
direction of the court ; for in that case the jury first defjlare the fact 
as it is found by themselves, to which fact the judge declares how the 
law is consequent. And this is ordinary, when the jury find unex^ 
pectedly for the plaintiff or defendant, the judge will ask, how do you 
find such a fact in particular ? and upon their answer, he will say, 
then it is for the defendant, though they found for the plaintiff, or d 
contrario ; and thereupon they rectify their verdict. And in these 
cases the jurv, and not the judge, resolve, and find what the fact is. 
r ^.n-y -I *'iTierefore, always in discreet and lawful assistance of 
^ •' the jury, the judge's discretion is hypothetical and upon 

supposition, and not positive, and upon coercion, viz. if you find the 
fact thus, (leaving it to them what to find) then you are to find for the 
plaintiff; but if you find the fact thus, then it is for the defendant 
Without a fact agreed, it is as impossible for a judge, or any other, 
to know the law relating to that ract, or direct concerning it, as to 
know an accident that hath no subject. Hence it follows, that the 
judge can never direct what the law is in any matter controverted, 
without first knowing the fact ; and then it follows, that without his 
previous knowledge of the fact, the jury cannot go against his direc- 
tion ; for he could not direct. But the judge as such cannot know 
the fact, possibly, but from the evidence which the jury have ; but (as 
will appear) he can never know what evidence the jury have ; and 
consequently he cannot know the matter of fact, nor punish the jury 
r ^, 28 1 ^^^ goi^g against their evidence, *when he cannot know 

"•" J what their evidence is. It is true, if the jury were to 

have no other evidence for the fact but what is deposed in court, the 
judge might know their evidence, and the fact from it, equally as 

. as they, and so direct what the law were in the 6ase ; though even 
then the judge and jury might honestly differ in the result from the 
evidence, as well as two judges may, which often happens. But the 
evidence which the jury have of the fact is much other than that: 
for being returned of the vicinage, whence the cause of action ariseth, 
the law supposeth them thence to have sufficient knowledge to try the 
matter in issue (and so they must) though no evidence were given on 
either side in court ; but to this evidence the judge is a stranger. 
They may have evidence from their own pergonal knowledge, by 
which they may be assured, and sometimes are, that what is deposed 
in court is absolutely false ; but to this the judge is a stranger, and 
f *129 1 ^^ knows no more of the fact than he hath ^learned in 
*■ J court, and perhaps by false depositions, and consequently 

knows nothing. The jury may know the witnesses to be stigmatized 
and infamous, which may be unknown to the parties, and consequently 
to the court. In many cases, the jury are to have view necessarily ; 
in others by consent, for their better information : to this evidence, 
likewise, the judge is a stranger. That Decantatum in our books — 
ad qiuBstionem jacti non respondent judices^ ad qucestionem legis non 
respondent juratores, literally taken, is true. For, if it be demanded, 
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what is the fact ? the judge cannot apswer it : if it be asked, what is 
the law in the casef the jury cannot answer it. Therefore, the 
parties agree the fact • by their pleading upon demurrer, and ask the 
judgment of the court for the law. 

. iS special verdicts, the jury inform the naked fact, and the court 
cleliver the. law : and so it its in demurrer upon evidence in arrest of 
judgment upon challenges, and often upon the judge's opinion of the 
*evidence given in court, the plaintiff becomes nonsuit: p #ioa -i 
when, if the matter had been left to the jury, they might ^ J 

well have found for the plaintiff! 

But upon all general issues, as upon not culpable pleaded in tres- 
pass; nil debeiy in debt; nul tort, nul disseisin^ in assise; ne disturba 
pas, in quare impedit, and the like; though it be matter of law» 
whether the defenaant h6 a trespasser or debtor, disseisor or disturber 
in the particular cases in issue, yet the jury find not (as in the special 
verdict) the fact of every case by itself, leaving the law to the court, 
but find for the plaintiff or defendant upon the issue to be tried ; 
wherein they resolve both law and fact complicately ; and not the 
fact by itself: so as though they answer not singly to the question— 
What is the law ? yet they determine the law in all matters, where 
issue is joined and tried in the principal case, except where the verdict 
is special. — Vaughan, 135 ; S. C. 1 Freem. 1, where the reporter 
observes, *" Vaughan delivered the opinion of the greatest r ^^o, ^ 
part of the judges, who had conferred together concern- ^ J 

ing it, that the prisoners ought to be discharged. The reason given 
(ut audivi) was, because the jury may know that of their own know- 
ledge which might guide them to give their verdict contrary to the 
sense of the court.'* 

It is unnecessary further to dwell upon the general duties of juries: 
we therefore proceed to consider the question, whether juries are in 
any case authorised to decide incidentally any question of law, 
according to their own judgment or discretion ; and whether they 
are bound implicitly to follow, with respect to the law, the direction 
of the judge presiding at the trial. It has been said by Lord Mans- 
field, that the fundamental definition of trial by jury depends upon a 
universal maxim, which is without an exception. Though a definition 
or maxim in law without an exception, it is said is hardly to be found, 
yet his lordship considered this to be a maxim ""without r ^,00 n 
.an exception, ^^ Ad qucBstionem juris non respondent jura* ^ ■■ 

lores, ad qucestionem facti non respondent judices.*^ This assertion 
was made by Lord Mansfield, without any reservation or qualifica- 
tion. But many able and learned men have advocated a contrary 
opinion. Mr. Hargrave, in one of his annotations on Lord Coke's 
First Institute, acknowledges, that questions of law generally, and 
more properly, belong to the judges; yet as the jury may, as often 
as they think fit, find a general verdict, he thought it was unquestion- 
able that they might so far decide upon the law, as well as fact ; 
such a verdict necessarily involving both. In this opinion, says Mr. 
Hargrave, I have the authority of Littleton himself, who writes, 
" that if the inquest will take upon them the knowledge of the law upon 
the matter, they may give their verdict generally." Now it should be 
observed that Littleton introduced this passage in his book of Tenures, 
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r *133 ^'^^ explaining the pleadings in real actions relative to 
L -I ^estates . upon condition. After the discontinuance of 

tenant in tail, and after the estate is determines for default of issue, 
he observes, the donor and his heirs may enter by force of the condi- 
tion, and shall not be compelled to sue a writ of formedon in the 
reverter. — He next proceeds to show the necessity, in the pleadings, 
to vouch a record, or show a writing under seal, proving the condi- 
tion; because, he says, a man by plea shall not defeat any estate of 
freehold by force of the condition, unless he show the proof of the 
condition in writing : and yet, he adds, although no writing was ever 
made of the condition, a man may be aided upon such condition, by 
the verdict of twelve men taken at large in an assise of novel dis- 
seisin, or in any other action where the justices will take the verdict 
of twelve jurors at large, for, as well as the jurors may have conu- 
sance of the lease, they also as well may have conusance of the con- 
r ^,„^ -| dition which was declared and rehearsed upon the lease. 
*- J And *as it is said of a verdict at large in an assise, in the 

same manner it is of a writ of entry founded upon a disseisin ; and in 
all other actions where the justices will take the verdict at large, 
there, where such verdict at large is made, the manner of the whole 
entry is put in issue. He then adds, if they will take upon them the 
knowledge of the law upon the matter, they may give their verdict 
generally, as put in their charge. Lord Coke remarks on this section, 
(§ 368) — " Although the jury, if they will take upon them the know- 
" ledge of the law, may give a general verdict, yet it is dangerous for 
*' them so to do ; for if they do mistake the law, they run in danger of 
** an attaint: therefore to find the special matter, is the safest way, 
" where the case is doubtful.*'^ 

Littleton's work, (written in the reign of Edward IV. (a) and ad- 
dressed to his son), was designed to explain the law of tenures and 
estates. This branch of law nad, about the time of Littleton, engaged 
r *135 1^^^ attention of *lawyers, and become the subject of study 
I- J and inquiry, and many alterations had been made in the 

system. It was the object of the illustrious author to enatjle his son, 
by this treatise, " to understand and apprehend the arguments and 
reasons of the law," the old treatises having in fact ceased to be autho- 
rities, on account of the alterations which had been gradually intro- 
duced. To have entered into a discussion or minute explanation of 
the functions of iuries, in a work of such nature, would have led the 
author into another and different branch of jurisprudence, and the 
provision in the statute Westminster 2d, is accordingly alluded to in 
a cursory manner. At the same time it was necessary, in treating 
of real actions,* to state the effect' of a general vefdict relative to 
estates upon condition. 

On the trial of libels, it has generally been boldly advanced, on 
behalf of the defendants, that the jury had the right of deciding the 
law. Even the most celebrated and popular lawyers have been 

r *136 1 ^^^^^'"^^^^ ^f ^^^ opinion. They *were prompted no 
I- J doubt by an honest (though possibly a mistaken) fee!! ig 

of patriotism. In the case of The King against the Dean of St. Asaph, 

(a) A. D. 1461 to 1483. 
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in support of a motion for a new trial, (1784), the late Lord Erskine^ 
who was of council for the dean, delivered, with his usual eloquence, 
an imposing address in favour of the jurisdiction of the jury over the 
law, when it came before them on the general issue. He also ob-* 
served, that, from the words of the statute Westminster 2d, it appeared 
that the power was so vested in them by the constitution ; that the 
exercise of it in ail cases had been considered ta be compulsory upon 
them ; that this act was a legislative relief from that compulsion in 
the case of an assise of disseisin; and that it was equally plain, from 
the remaining words of the act, that this jurisdiction remained as 
before. 

Party feeling and the heat of passion have, on such occasions, 
given birth to innumerable publications on the subject. Generally 
speaking, these have enjoyed only an ephemeral existence ; but Sir 
John Hawles's *celebrated pamphlet, published in 1680, p ^.^^ -• 
still survives, and has obtained considerable celebrity. It '- ^ 

was intended to advocate the extended power of juries, and is written 
in the desultory and familiar style of a dialogue, supposed to be held 
between a barrister and a juryman. The following passages are those 
which appear most applicable to the present inquiry, and which may be 
thought to deserve particular notice : " Jurors are judges of matter of 
fact ; that is their proper province, their chief business ; but yet not 
excluding the consideration of matter of law, as it arises out of, or is 
complicated with, and influences the fact ; for to say they are not at 
all to meddle with, or have respect to law in giving their verdicts, is 
not only a false position, and contradicted by every day's experience, 
but also a very dangerous and pernicious one, tending to defeat the 
principal end of the institution of juries, and so subtly to undermine 
that which was too strong to be battered down. Though the direc- 
tion as to matter of law *separately may belong to the p ^.gg •. 
judge, and the finding the matter of fact does peculiarly ^ ^ 

belong to the jury, yet must your jury also apply matter of fact and 
law together, and, from their consideration of, and a right judgment 
upon both, bring forth their verdict : for do we not see in most general 
issues, as upon not guilty pleaded in trespass, breach of the peace, or 
felony, though it be matter in law whether the party be a trespasser, 
a breaker of the peace, or a felon, yet the jury do not fiqd the fact of 
the case by itself, leaving the law to the court, but find the party 
guilty or not guilty generally ? So, as though they answer not to the 
question singly, What is law ? yet they determine the law in all matters 
where issue is joined. So likewise, is it not every day's practice, that 
when persons are indicted for murder, the jury does not only find 
them guilty or not guilty, but many times, upon hearing and weigh- 
ing the circumstances, brings them in either guilty of murder, m»Q- 
slaughter per infortunium^ or se defendendOf as they see cause 7 Now, 
*do they not herein completely resolve both law and fact ? |- ^.^^ ^ 
And to 'what end is it, that when a person is prosecuted ^ . J 

upon any statute, the statute itself is usually read to the jurors, but 
only that they may judge whether or no the matter be within that 
statute ? But to put the business out of doubt, we have the suffrage 
of that oracle of law, Littleton, who, in his Tenures, sect. 368, 

. .SAPTfiMB£R, 1840.— 2 R 
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declares— That if a jary tnB take upon (hem the Imowledge of the 
law upon the matter, they may ; which is agreed to likewise by Coke, 
in his comment thereupon. And therefore it is false to day, that the 
jury hath not power, or doth not use frequently to apply the fact to the 
law, and thence taking their measures, judge of and aetermine the crime 
or issue by their verdict* As juries have ever been vested with such 
power by law, so, to exclude them from, or disseise them of the -same, 
were utterly to defeai the end of their institution : for then, if a per-* 
r *140 1 ^^^ should be indicted for doing any common ^innocent 
^ ^ act, if it be but clothed and disguised in the indictment 

with the name of treason, or some other high crime, and proved by 
witnesses to have been done by him, the jury, though satisfied in con- 
science that the fact is not any such offence as it is called, yet, because 
according to this fond weak opinion, they have no power to judge of 
law, and the fact charged is fully proved, they shall at this rate be 
bound to find him guilty ; and being so found, the judge may pro- 
nounce sentence against him, for he finds him a convicted traitor, 6lc. 
by his peers : and thus, as a certain physician boasted, that he had 
killed one of his patients with the best method in the world ; so here, 
should we have an innocent man hanged, drawn, and quartered, and 
all according to law. To this the juryman says, God forbid that any 
such thing should be practised ! and indeed I do not very fully under- 
stand you. I do not say, replies the barrister, it ever hath been, and 
r ♦141 1 ^ ^^P® ^^ never will be practised : but this I will say, *that, 
*^ J according to this doctrine, it may be : and consequently 

juries may thereby be rendered rather a snare or engine of oppression, 
than any advantage or guardian of our legal liberties against arbi- 
trary injustice, and made mere properties to do the drudgery, and 
bear the blame of unreasonable prosecutions. And since you seem so 
dull as not to perceive it, let us put an imaginary case, not in the 
least to abet any irreverence towards his majesty, but only to eX]:4aia 
the thing, and show the absurdity of this opinion. Suf^)Ose, then, a 
man should be indicted— For that he, as a false traitor, not having the 
fear of G*od before his eyes, &c. did traitorously, presumploousiy, 
against his allegiance, and with intent to aifiront his majestj^'s person 
and government, pass by such or such a royal statue or effigy, with 
his hat on his head*, to the great contempt of his majesty and his 
authority, the evil example of others, and against the peace, and his 
majesty's crown and dignity. Being hereupon arraigned, and having 
f *142 1 *P'^*^^ *^^ gwilty, suppose that suflScicnt evidence should 
I- J swear the matter of feet laid in the indictmcirt, viz. That 

Ke did pass by the statue or picture with his hat on; now, imagine 
yourself one of the jury that were sworn to try him, what wouW you 
do in the matter ? , Do ! exclaims the juryman ; why, 1 should be 
satisfied in my conscience that the man had not -herein committed any 
crime, and so I weuW bring him in not guihy. The barrister repKes, 
you speak as an honest man would do, but I hope yoa hate not torgol 
the point we were upon. Suppose, therefore, when you thought to do 
vhus, the court or one of your brethren should take you up, and tell 
you — " That it was out of your power so to do ; for, look ye, (saith 
'( he), my masters \ we jurymen are only to find matter <rf fact, which 
'< being fully proved, as in this case before lis itiSy we UMit fifid the 
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** party guiky : whether the thing be treason or not, does not belong 
** to UB to inquire ; it is said so ^bere, you see, in the indict^ p ^< . » ^ 
** ment ; and let the court look to that, they know best, '- ^ 

we are not judges of law ; shall we meddle with niceties and punc- 

tilioes, and go contrary to the directions of the court ? So, perhaps^ 
*' we shall bring ourselves into a praBmuoire, as they say, and perhaps 
'* never be suffered to be jurymen agaio. No, no, the matter of fact, 
** you see, is proved, and that is our business; we must go according 
" to our evidence ; we cannot do loss ; truly it is something hard, and 
** I pity the poor man, but we cannot help it, &c." 

The refutation of Sir John Hawles's arguments will be attempted in 
the course of the general remarks afterwards ofiered to the attention 
of the reader, which it is hoped will be also considered as furnishing 
an answer to the same class of objections appearing in Vaughan's 
Reports, and in the pages of Littleton and Lord Coke. 

A discussion of the propriety or impropriety of any definition which 
has been given of Libel is unnecessary. Such ^discussion p «« . . -■ 
"would lead into a wide field of controversy, and might ^ •* 

incur opposition from the prejudice or misconception of angry dis*> 
putants. 

It was the opinion of the most eminent judges, previously to the* 
Stat 32 Geo. Ill, that the only questions for the consideration of the 
jury on a trial for libel, were the fact of publishing, and the truth of 
the averments and innuendos. Whether the subject-matter was, or 
wm not a libel, was held to be a question of law, for the consideration 
of the court alone. 

That this doctrine was correct, may be proved by the exercise of 
the power which the law gives to the defendant in an action, to move, 
ip arrest of judgment, that the alleged libel is not a libel for which an 
action would lie, and to movo the court on an information to stay the 
entering up judgment against him. It is therefore a question of law 
upon the face of the record, and the court is called upon to decide 
whether, in the first case, the libel be malicious and actionable. — 
Villiers v, Mousley, 2 Wils. 403. * And in the second case, r ^ . . . -. . 
where the act itself is unlawful, the defendant, by affidavit L * J 
after conviction, may endeavour to remove or extenuate the criminal 
intention which is implied; but the introduction of such affidavit 
would be invalid and illegal unless the court was alone competent to 
judge of the degree of guilt or malice. The fact of publishing was 
therefore considered as the only fact to be tried by the jury. — Vide 
Rex V. WoodfaU, 5 Bur. 2661. Rex. v. Dean of SLj^saph, 3 T. R. 
428. Where the act is in itself unlawful, the proof of justification or 
excuse lies on the defendant; and on failure thereof, the law implies 
a criminal intent ; and whether an act is unlawful, is a question of 
law for the decision of the court, guided and directed by acts of parlia- 
ment. In case a libel be true, it is open to the defendant to justify it- 
on the record; Plunkett v. Cobbett, 5 East, 136. Janson v. Stuart, 1 
T. R. 748 ; but the justification must state issuable facts. Holmes v. 
Cateshy, 1 Taunt. 543. 

*The before-mentioned act of parliament enlarges the p ^, .g -• 
province of juries very materially in cases of libel, and ^ ■* 

declares, that, on every tri$d of an indictijciept or information for the 
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making or publishing any libel, the jury may give a general verdict, 
of guilty or not guilty, upon the whole matter put in issue, and shall 
not be required or directed by the judge to find the defendant guilty, 
merely on the proof of publication and of the averments or innuendos. 
But it is provided, that the court or judge shall, according to their or his 
discretion, give their or his opinion and directions to the jury, on the 
matter in issue, in like manner as in other criminal cases. The act 
also provides, that nothing therein contained shall extend, or be con- 
strued to extend, to prevent the jury from finding a special verdict^ in 
their discretion, as in other criminal cases : and that the defendant 
may move in arrest of judgment as before the passing of the act. 
r ^j .^ -1 It therefore follows, that, notwithstanding *the opinion 
*- -'of the judge expressed to the jury, (if in his discretion he 

shall think fit to express an opinion), they may find a verdict of guilty 
or not guilty, and thus decide the question of law, that is, whether 
the subject of the information be or be not libellous. 

It will be observed, that the necessity of passing this act of parlia- 
ment arose from the truth of the position which it is the object of 
these sheets to establish, viz. that juries cannot even incidentally de- 
cide upon the law. But as it was thought advisable that, in cases of 
libel, they should be authorised to decide upon the law as well as fact, 
the supreme power of the legislature was exercised in order to confer 
the right By this negative proof, we proceed most safely and surely 
to the affirmative, that juries cannot, by the common law, decide 
upon questions of lisiw, but only upon questions of fact. -* 

Party spirit dictated the forty-first letter of Junius, which requires 
I *148 1 P^^^<^*^^^^ notice, *as being cotiniected with the subject of 
^ J this inquiry; but we approach with feelings of diffidence 

this celebrated spirit — " whose dwelling is the shadow of the night.^ 
The nervous and classical style of Junius delights the taste, whilst its 
fascinating influence too often misleads the judgment of the reader : 
we do not expect to find meanness and malignity concealed under the 
garb of a vigorous and manly eloquence, dignified by the assumption 
of patriotism and of public virtue. 

Lord Mansfield appears to have been the object of Junius^^s keenest 
satire. It is singular that Junius did not address his lordship until 
November, 1770, and that Woodfall's trial took place in June, 177G. 
After that trial the attack is made : and at the commencement of his 
philippic, Junius says — " I am considerably in your debt, and shall 
** endeavour, once for all, to balance the account.'* Are we to sup- 
pose that the debt was swelled (if not incurred) by the circumstance 
r *149 1 *^^ ^^^^ trial? However this may be, there were other 
*: J items ** in the account ;** for Lord Mansfield was a 

Scotchman, and Junius detested Scotchmen — "he was not apt to 
" confide in the professions of gentlenoen of that country ; and when 
" they smiled, he felt an involuntary emotion to guard himself against 
" mischief." He therefore charges the nation in the aggregate, and 
Lord Mansfield in particular, with the vices of insincerity and cun- 
ning, and with being actuated by a " little, prudential policy." Junius 
acknowledges that Lord Mansfield did possess eminent abilities, but 
he was a lawyer, and lawyers were therefore denominated by a term 
of contempt — They were a " tribe." — " When I acknowledge your 
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<' abililies, you may believe I am sincere* I feel for human nature, 
** when I see a man so gifted as you are, descend to such vile prac* 
^' tioes. Yet do not suffer your vanity to console you too soon. 
" Believe me, my good lord, yoiji are not ^admired in the r ^.^ ^ 
** same degree in which you are detested. It is only the ^ J 

partiality of your friends that balances the defects of your heart 

with the superiority of your understanding. No learned man, even 
** among your own tribe^ thinks you qualified to preside in a court of 
** common law." His lordship was also one of the king's ministers ; 
Junius was not. But probably he was a disappointed courtier. 

Amongst other crimes his lordship is charged with the desire of 
contracting the power of juries*. By way of proof, Junius appeals to 
the doctrine which he says was laid down by Lord Mansfield in an 
action for criminal conversation brought by a peer against a prince 
of the blood. ** You were daring enough (says Junius) to tell the 
** jury, that in fixing damages, they were to pay no regard to the 
'* quality or fortune of the parties : that it was a trial between A. and 
*< B. ; that they were to consider the offence in a moral light only, 
'^ and give no greater damages to a *peer of the realm r ^. .. ^ 
*' than to the meanest mechanic." "• -* 

The late Sir W. D. Evans, in his view of Ix)rd Mansfield's deci- 
sions, has particularly adverted to this direction of the learned judge. 

His comments are as follow : — I have not the case (Lord Grosve- 
Dor against the Duke of Cumberland before me, but the principle, 
which is well known to have been advanced by his lordship is, that 
the jury were not to be governed in estimating their damages by the. 
rank or fortune of the defendant, but to protu)unce upon the damages 
that the plaintiff ought to receive ; using the expression, that they: 
must consider it as a question between A. and B. This direction 
was assailed by the libellers of the time, as a corrupt and wilful per* 
version of the law, and as founded upon partiality to the defendant, 
or a wish to induce the favour, or avoid the displeasure, of his con-: 
nections. — Succeeding judges have been by no means accordant upon 
the propriety of the direction, *though it may be supposed r ^.^^ y 
they would be unanimous in testifying against the imputa- ^ J- 

tion of corruption. But if there is a clear and manifest distinction 
in any part of our judicial system, it is that which subsists between; 
civil and criminal proceedings, between redress to the individual, and 
example to the public ; between damages which are estimated by 
the jury, and punishment which is inflicted by the court. The import* 
ance of an end ought alwavs to be regarded in conjunction with thet- 
propriety of the means, if the state of manners, or the good of 
society, require that an act which the.law at present only regards as 
a private injury, should be the subject of criminal jurisprudence, the. 

SuesHon is open to the discussion of those who are competent to apply 
le redress. The proper estimate of individual compensation and 
public admonition, may frequently, and even generally, coincide; but' 
the principles are essentially distinct ; and where the discussion arises 
upon the ^objects, the extent, the limits, and the distribu* r ^. -^ n 
tion of jAiicial authority, the p#int to be regarded is the I- ■■ 

3&2 



d& woRTBiirGTOR's tiTQirrRr ikto 

legal propriety, and not the incidental consequences of the condiiet" 
which is pursued. 

The following case, reported by Sir James Burrows, will explain 
the grounds and principles of Lord Mansfield's judicial opinion on the 
power of the jury in assessing damages in 8uch> prosecutions. . 

The case of Wilfird v. Berkeky, 1 Burr. 609, (Lord IS^nsfield 
being then Chief Justice), had been decided about ten years before the 
appearance of Junius. These are the words of the reporter— "The 
Court were all three (Mr. Justice Foster being absent) clear and 
unanimous, that although there was no doubt of the power of the 
Court to exercise a proper discretion in setting aside verdicts for 
excessiveness of damages, in cases where the quantum of the damage 
really suffered by the plaintiff could be apparent, or they were of such 
r *154 1 ^ nature that the court could *properly judge of the 
L J degree of the injury, and could see manifestly that the 

jury had been outrageous in giving such damages as greatly exceeded 
the injury ; yet the ease was very different where it depended upon 
circumstances whieh were properly and solely under the cogni* 
sance of the j^ry, and were fit to be submitted to their decision and 
estimate. And they held the case of criminal conversation with ano- 
ther man's wife to be of this latter kind : for the injury suiSfered by the 
husband, and the estimate of the damages to be assessed, must, ia 
tlipir nature, depend entirely upon circumstances which it was strictly 
and propeHy the province of the jury to judge cf^ and in the present 
ctase they could not say that £500 was too much, or that £50 would 
have been too Iklle." 

It may now be asked — Should not the charges brought by Juniuft 
against his victims be received with considerable allowance! Truly 
he did '* collect the scattered sweets till their united virtue tortured the 
r ^,g- -| sense;" — for, with ♦the fragrance of the flowers of his 
^ ^ rhetoric, is mixed the pcHsonous exhalations of rancouc 

and of calumny. 

That part of the 41st Letter which more immediately refers, to the- 
subject under inquiry, is as follows — " The doctrine you have con- 
stantly delivered in ca9es of libel, is another powerful evidenoe of a 
settled plan to contract the legal power of juries, and to draw ques*. 
tions inseparable from fact into the arbitrium of the Gourt."^ 

At the risk of tautology, it 13 thought advisable particularly to notice 
those parts of Junius's letter which require repLy, instead of leaving the 
reader to find an answer in. the general tenor of the observations, 
which run through the work. 

If by the terms« — *^ questions inseparable from facl," are intended to 
be expressed questions of law, «a9 being inseparable from fact, it is. 
answered, that all questions of law,, of every description, are constitu- 
r *156 1 ^^*^°^"y placed within the arbitrium of the Court.. *But 
^ -I all questions of law are separate and distinct from the facta 

which may in the course of any trial be submitted to the decision of a 
jary. It is true, that the judgment of a court could not be given unless^ 
the fiwsts. found by a jury were cou{ded with the law of each particu- 
lar case i and so far it may be said, that the judgment of law is depen-^ 
dant upon fact,^ and arises out of such fact. But it was the object of 
Junius to show that fact could not be found by the jury without tbfe 
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co-existent power of deciding upon the law, which assertion is incor- 
rect in toto ; for, though the jury, in delivering a seneral verdict, 
unite the fact with the law, yet they do not find or decide upon the 
law, but they apply the law, as explained to them by the Court, to the 
several facts, upon which it is their sole province to decide. 

" ilere, my Lord, you have fortune on your side. When you 
*' invade the province of the jury in matter of libel, you in effect attack 
** the liberty of the press, and, with a single stroke, wound p %f k;<7 i 
two of your greatest enemies. In some instances you ^ J 

have succeeded, because jurymen are too often ignorant of their 
own rights, and too apt to be awed by the authority of a chief 
*' justice. In other criminal prosecutions the malice of the design is 
** confessedly as much the subject of^ consideration to a jury, as the 
** certainty of the fact. If a diiTerent doctrine prevails in. the case of 
*^ libels, why should it not extend to all criminal cases? Why not to 
*' capital offences ? I see no reason (and I dare say you will agree 
** with me, that there is no good one,) why the life of the subject 
** should be better protected against you than his liberty or property. 
" Why should you enjoy the full power of pillory, fine, and imprison- 
** ment, and not be indulged with hanging or transportation! With 
** your lordship's fertile genius and merciful disposition^ I can con- 
** ceive sftch an exercise of *the power you havc^as could r #t kq i 
** hardly be aggravated by that which you have npt*" •■ J 

With humility, though with confidence, the correctness is called in 
question of the assertion of Junius, that the '^malice of the design is as^ 
much the subject of consideration to a jury, as the certainty of the 
fact." It cannot be too distinctly laid down, that fact alone, and 
nothing but fact, is the subject for the consideration of the jury. The 
courts, i^nd not juries, are judges of malice. This will more fully 
appear from the case of The King v. Onebvy which it will be necessary 
afterwards fully to state. But it may be here observed, that although 
there are many special verdicts in indictments for murder, there never 
was one where the jury found» in express terms, that the act was done 
with malice, or was not done with malice prepense, or that it was done 
upon sudden quarrel, and in transport of passion ; or that the passion 
was cooled, or not cooled ; or that the act was deliberate^ or not 
deliberate: but ^the collection of those things from the facts r «ieo, -t 
found, is left to the judgment of the court. Vide Oneby!s ^ J 

cas^, 2 Lord Raymond's Rep. 1494. In Miller* s^ trial, to which 
Junius subsequently refers. Lord Mansfield expressly said to the j,ury, 
that whether a writing was seditious or malicious, was not the fact to 
he found by their verdict, because it Was inference of law. In cases 
of libel, 4}efore the defendant came for judgment, lie was at liberty to 
extenuate his crime ; but if the fact had been found by the verdict, it 
would have been impossible that it could have been controverted, or 
even further looked into. In the same direction to the jury, his lord- 
ship added — if an author is at liberty to write, he writes at his peril, 
if he writes or publishes that which is* contrary to law. The inten* 
tion, or view, with which a man writes or publishes, is in his own 
breast. It is impossible for any man to know what the viewS: are^ 
but from the act itself* If the act itself is such as inferst ia point of 
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r *160 1 '*^' ^ "^^^ *view, then the act itself proves the thing. — 
^ -I As to the terms, *« malicious, seditiotts^** and a great many 

. other words that are. drawn in these informations, they are all infer-^ 
ences of law, arising out of the fact, in case it be illegal. If it is a 
legal writing, and a man has published it, notwithstanding these 
epithets, he is guilty in no shape at all. 

But, my lord, since you have laboured (and not unsuccessfully) to ' 

destroy the substance of the trial, why should you suflFer the form of 
** the verdict to remain? why force twelve honest men, in palpable ' 
" violation of their oaths, to pronounce their fellow subject a guilty ' 
" man, when almost at the same moment you forbid their inquiring 
" into the only circumstance which, in the eye of law and reason, 
" constitutes guilt — the malignity or innocence of his intentions ? But 
*' I understand your lordship. — If you succeed in making the trial by 
" jury useless and ridiculous, you might then with greater safety ' 
r *lfil 1 ** introduce a bill into *parliament for enlarging the juris- 
L J " diction of the court, and extending your favourite trial 

** by interrogatories to every question in which the life or liberty of an 
" Englishman is concerned. 

" Your charge to the jury in the prosecution against A^mon and " 
" Woodfally contradicts the highest legal authorities, as well as the 
" plainest dictates of reason. In Miller* & case, and still more expressly' 
" in that of Baldwin, you have proceeded a step farther, and grossly' 
" contradicted yourself. You may know, perhaps, though I do not 
** mean to insult you by an appeal to your experience, that the lan- 
" guage of truth is uniform and consistent. To depart from it safely, 
** requires memory and discretion. In the two last trials, your charge 
** to the jury began, as usual, with assuring them that they had nothing 
" to do with the law ; that they were to find the bare fact, and not 
" concern themselves about the legal inferences drawn from it, or the 
r *lfi2 1 ** ^®g^®® of *lhe defendant's guilt. Thus far you were 
L J " consistent with your former practice. But how will 

** you account for the conclusion ? You told the jury, that *if, after 
" * all, they would take upon themselves to determine the law, they 
"'might do it, but they must be very sure that they determined 
" * according to law ; for it touched their consciences, and they acted 
" * at their peril.* If I understand your first proposition, you meant to 
" affirm, that tlie jury were not competent judges of the law in the 
*♦ criminal case of a libel. — That it did not fall within their jurisdic- 
" tion ; and that, with respect to them, the malice or innocence of the • 
** defendant's intentions would be a question coram non jxtdice. But 
" the second proposition clears away your own difficulties, and 
" restores the jury to all their judicial capacities. You fnake the com- 
" petence of the court to depend upon the legality of the decision, lo 
r *lfiS 1 " ^^^ first instance, you deny the power absolutely ; in the 
L J " *second, you admit the power, provided it be legally- 

" exercised. Now, my lord, without pretending to reconcile the 
*• distinctions of Westminster Hall with the simple information of 
" common sense, or the integrity of fair argument, I shall be under-- 
« stood by your lordship when I assert, that if a jury, or any oih^ 
" court of judicature, (for jurors are judges,) have no right to enter into- 
<< IV cause or question of law, it signifies nothing whether their deci* 
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" sion be, or be not according to law: their decision is in itself a mere 
" nullity, the parties are not bound to submit to it, and if the jury run 
** any risk of punishment, ft is not for pronouncing a corrupt or illegal 
" verdict, but for the illegality of meddling with a point on which they 
** have no legal authority to decide." — Letters of J unius. 

Who does not lament that virulence of feeling should obscure the 
brilliant wit of this powerful writer? The apparent inconsistency 
charged against Lord Mansfield, *afrorded too good an r %iqa -t 
opportunity for satire and contumely, and accordingly L J 

Junius (libelling, as usual, a body of men, when railing against a mem- 
ber of that body) declares that he will not pretend to reconcile the 
distinctions of Westminster Halt, with the simple information of com- 
mon sense, or the integrity of fair argument. Nor could Junius have 
been ignorant what were the true and constitutional duties of juries. 
Yet, is not ignorance the best excuse for the following assertions I 
*^ jurors are judges ;" " if a jury have no right to enter into a cause or 
question of law, it signifies nothing whether their decision be or be not 
accm'ding to law ;" — " their decision is a mere nullity, and the parties' 
are not bound to submit to it." Any person who will carefully read 
the judgment of Lord Mansfield in Miller* s case, as it is recorded in 
the State Trials, will be fully aware of the disingenuousness to which 
Junius has descended, in order to endeavour to substantiate his charge 
of inconsistency *against Lord Mansfield. The particular p #i65 1 
words ascribed to his lordship were not used by him as a ^ J 

direction to the jury, but were intended to show the propriety of his 
previous direction, that they were merely authorised to decide upon 
the fact of printing and publishing, and of the truth of the innuen- 
does. It is evident his argument was to this effect, " you have no right 
to decide upon the law ; if you were to decide upon the law, it would 
touch your consciences ; and you must in such case be very sure that 
you determined according to law ; but how can you swear that you 
will determine what is the law, you are ignorant of the law, and if 
you could exercise a power so dangerous, other juries might do the 
same ; but the fatal and fearful consequences of such a state of things 
are sufficiently apparent, you will therefore be aware of the propriety 
of your attention being confined to the before-mentioned facts." 

It is incredible, however boldly Junius may *assert the |- ^^^^ ,= 
contrary, that Lord Mansfield should have been guilty of^ •* 

the gross deviation from his established opinions and practice with 
which he is charged. Those opinions and that practice are recorded* 
not in Miller's case, which is very imperfectly reported, but in an 
explicit and solemn declaration made by Lord Mansfiekl in the Court 
of King's Bench. " In the year 1756, said his lordship, I came into 
the office I now hold. Upon the first prosecution for a libel which 
stood in my paper, I think, (but I am not sure,) it was the case of The- 
King and Shebbeare, I made up my mind aar to the direction I ought 
to give. I have uniformly given the same in all, almost in the same 
form of words. No counsel ever complained of it to the court. Upon, 
every defendant being brought up for judgment, I have always stated 
the direction I gave; and the court has always assented to it. The 
defence of a lawful excuse never existed in any case before me; 
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r *167 1 *^'^®'^^^*'^ I *^*^® ^'^ ^he jury, if they were a 
^ J the evidence of the publication, and that the 



satisfied with) 
meauings of 
the innaendos were as stated, they ought ta find the defendant guilty ; 
that the question of law was upon record, for the judgment of the 
court. This direction being as of course, and no question ever raided 
concerning it in court, (though I have had the misfortune to try many 
libels, in very warm times, against defendants most obstinately and 
factitiously defended,) yet the direction being as of coursef and no 
objection made, it passed, as of course, and there are no notes of what 
passed. In one case, of The Kitig and WoodfalU on Account of a 
very different kind of question, there happens/to be a report, and there 
the direction I have stated \s adopted by the whole court as right; 
and the doctrine of Mr. Justice Builer is laid down in express terms. 
Such a judicial practice in the precise point, from the re-volution, ag 
r ^\RQ 1 1 think, down to the present day, is not to be shaken *by 
'" J arguments of general theory or popular declamation. 

*< We know, that in the reign of (Jeorge I. there were several trials 
for libels, but I have seen no note or traces of them, nor any question 
concerning them. In the reign of King George II. there were others ; 
but the first, of which there is a note, (for which I am obliged to Mr. 
Manley,) was in February, 1729, The King and Clarke, which was 
tried before Lord Chief Justice Raymond; and there he lays it down 
expressly, (there being no question about an excuse, or about the 
meaning,) he lays it down, the fact of printing and publishing only is 
. in issue. 

''.The Craftsman was a celebrated party paper, written in opposi- 
tion to the ministry of Sir Robert Walpole, by many men of high 
rank and great talents ; the whole party espoused it It was thought 
proper to prosecute the fannous Hague Letter. I was present at the 
trial : it was in the year 1731. It happens to be printed in the State 
( *169 1 Trials, ♦There was a great concourse of people; it 
^ -I was matter of great expectation, and many persons of 

high rank were present to countenance the defendant. Mr. Faza- 
kerly and Mr. Bootle, (afterwards Sir Thomas Bootle,) were the lead* 
ing counsel for the defendant. They started every objection, and 
laboured every point When the judge overruled them, he usually 
said — *If I am wrong, you know where to apply.' The judge was 
my Lord Raymond, C. J. who had been eminent at the bar in the. 
reign of Queen Anne, had been solicitor and attorney^general in the 
reign of George I. and was intimately connected with Sir Edward 
Northey ; so that he must have known what the ancient practice had 
been. The case itself was of great expectation, as I have stated to 
you, and it was so blended with party passion, that it required his 
utmost attention : yet when he came to sum up and direct the jury, 
he does it as of course, just in the same manner a$ Mr. Justice Buller 
r *170 1 ^^^ — * "^^^^ there were *three points for consideration, 
■^ J the fact of publication, the meaning, (those two for the 

jury,) the question of law or criminality, for the court, upon the 
record.* Mr, Fazakerly and Mr. Bootle were, as we all know, able 
lawyers ; they were connected in party with the writers of the Crafts*- 
man. They never thought of complaining to the court of a misdirec- 
tion ; they would not say it was not law ; they never did complain* 



It never was complaiiied of» nor did any idea enter their heads, that 
it was not agreeable to law. 

** Except that case ia 1789» that is mentioned, and this, the trials 
for libels before my Lord RajmuMid are not printed, nor to be found 
in any notes; but, to be sure, his direction in all was to the same 
eflfect I by accident, (from my memory only I speak now), recollect 
one where the Craftsman was acquitted. The able men in oppoi^- 
tion, and the leaders of the popular party in those days, bad not an 
idea of assuming that the jury had a right to determine upon a ques* 
tion *of law; but they put it upon another, and much j- ^.^. -i 
better ground ; they put it upon the meaning of the innuen- ^ J 

does: upon thai the jury acquitted the defendant; and they never 
put up a pretence of any other power, except when talking to the 
jury themselves. 

"There are no notes, as I know of, (and I think the bar would 
have found them out upon this occasion, if there had been any that 
Were material;) there are no notes of the trials for libels before my 
Lord Hardwicke : I am sure there are none before Lord Chief Justice 
Lee, till the year 1752, when the case of 2%e lS.ng and Otoen came on 
before him. This happens to be printed in the State Trials, though 
it is incorrect, but sufficient for the present purpose. 1 attended that 
trial as solicitor^eneral. Lord Oiief Justice Lee was the most 
scrupulous observer and follower of precedents, and he directed the 
jury as tjf course, in the same way Mr. Justice BuUer had done.''-— 
Dean of St . Asaph's Case, supra. 

•The following objections to Mr. Justice Buller's direc- p ^^^^ -j 
tion to the jury, were, in this case, the grounds of the ^ J 

motion in the Court ^f King's Bench, for a new trial. 1st. That the 
judge did not leave the evidence of « lawful excuse or justification, 
to the jury, as a ground for them to acquit the defendant upon ; or as 
a matter 4br their consideration. 2d. That the judge did not give his 
own opinion, whether the writing was a libel or seditious, or criminal. 
3d. That the judge told the jury, they ought to leave that question 
upon the record to the court, if they had no doubt of the meaning and 
pubKcation. The 4th, and last objection was, That be did not leave 
the defendant's intent to the jury. 

The statute of Westminster 3d, c. 30, certainly furnishes the ground 
occupied by all the advocates for the encroachment of juries into the 
constitutional province of the judges. The question therefore for 
eoBsideration is, whether the terms of the enactment p ^_o -i 
**aiuatirf necessity bear such construction. It has been *• *'^ J 
elready suggested, that it was the intention of the framers of this act 
€o authorise juries to deliver special verdicts, and also to guctrd against 
the possibility of construction that tiie right of giving general verdicts 
^as thereby infringed upon. The language of the enactment, stripped 
of its technicalities, seems to be this — '< Juries shall have the caption 
cf delivering special verdicts if they think proper ; but as they have 
the power to give general verdicts, and ms a general verdict iocludea 
by impKcation, the law, as well as the fact of the case, the jury shall 
be subject to punishment, if they take upon themselves to decide the 
law^-" sed si sponts veHnt dicere quod disseisina est vel non, admiu 
tatur terum veredktuai sub swo periouloJ' It would require freat 



M 'WOBVHiiroTOir's inquiry iivto 

subtilty to show that a penalty attached to the performance of an ad 
does not amount to a restraint against its performance. (See 1 Bin. 
118, citing Carth. 252.) Human laws cannot prevent the commission 
r *174 1 ^^ ^^y overt act; *all that they can do is to affix pains 
^ -I and penalties ^ to the commission of such acts as may be 

considered illegal ; and the legislature has in the case now under con- 
sideration, expressly declared, that if the jury, of their own accord^ 
wish to declare a general verdict, it shall be admitted at their own 
periL Mr. Justice Ashhurst, in deUvering his opinion in the Court of 
King's Bench, in the case of The Dean of St. Asaph, expressed similar 
sentiments, in so forcible a manner, that it would be inexcusable not 
to quote his words. " Nothing (said the learned judge) can be more 
certain than that, upon every case where a general issue involves 
matter of fact and matter of law, the jury may, if they please, find a 
general verdict ; they have a power certainly. If a man has a pistol at 
your head, he has a power tp take away your life; it does not follow 
he has the right. So it is with respect to the province of the judge 
and jury. I look upon it, the jury have no more right to find against 
r *175 1 ^^^ ^direction of the judge in a case where a matter of 
*• -» law is concerned, than a man would have to take away 

your life in the manner I have mentioned." But, it may be said, the 
jury were in such cases only liable to punishment when they mistook 
the law. Can the supposition be for a moment entertained, that the 
legislature would confide to any set of men the task of deciding a 
point of law at hap-hazard, where the probability, that the decision 
would be erroneous, must be equal, if not greater, than the chance 
that it would be correct. " The jury who usurp the judicature of law, 
though they happen to be right, are themselves wrong, because they 
are right by chance only, and have not taken the constitutional way 
of deciding i\^e question." The conclusion, therefore appears to follow, 
that the enactment of the stat. 2 West. c. 30, amounts to a positive 
declaration, that the jury cannot lawfully decide a question of Jaw, 
according to their own uninformed, judgment, 
r ♦176 1 *^^ ^^ conceived that this is the true constitutional re- 
1" -I striction in trials of every description. Upon indict- 

ments for murder, quod felonies per cttssit, 4*c. if the jury fifid percussii 
ton^um, the judge resolves upon the special matter, whether it was 
felonich ; and if the court so resolve, the jury find the prisoner guilty 
of the murder. Trials per pais, c. 14. And thus in general verdicts 
in criminal cases, (in which new trials are not granted, according to 
the maxim nemo his punitur cut vexaturpro eodem delicto,) the judge 
hypothetically directs the jury in the law, previously to the general 
verdict being found ; and thus the jury merely decide upon the fact, 
which they couple with the law, as explained to them, and then give 
their g;eneral verdict accordingly. In Oneby'scase, 2 Lord Raymond, 
1485, it was observed by the court, that, upon the trial of an indict- 
ment, the jugde directs the jury, thus — If you believe such and such 
T ♦177 1 wi^'^^sses, who have sworn such and such facts, the 
*" -1 killing the *deceased was with malice prepense express, 

or it was with malice implied, and then you ought to find the prisoner 
guilty of murder ; but if you do not believe those witnesses, theayou 
ought to find him guilty of manslaughter oply ; and so, according to 
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Ibe iittiire of the case, if you believe such and such facts, the act was 
delihjeirate or not deliberate, aod then you ought to find so and so. 
And the jury may, if they think proper, give a general verdict ; that 
tbe prisoner is guilty either of murder or of manslaughter. But if 
tliey decline giving a general verdict, and will find the facts specially, 
the court is to form theiiv judgment from the facts found, whether 
there was malice or not, or whether the fact was done on a sudden 
transport of passion, or was an act of deliberation, or not. For the 
court are judges of the malice, and not the jury. 

It is necessary to introduce various observations, which being 
unconnected with each other may appear tedious; but as p ^^^^ -. 
they *tend to afibrd a more complete view of the ques* L J 

tion, the patience of the reader must be exercised. In many ques<* 
tions, it may be difficult to point out the exact distinction between 
matters of fact and questions of law, or, in other words, to prescribe 
the exact boundary to the province of the jury. Fraud or covin may, 
in judgment of the law, avoid every kind of act : but fraud or covin 
is sometimes mere matter of fact, and sometimes the conclusion of 
law from facts. What circumstances and facts amount to such fraud 
or covin is always a question of law ; fraud is often a mere fact, as 
when it depends (as on a policy of insurance, for instance,) upop; 
what the party said or did ; or it may be, and. often is, a question of 
law* Suppose a creditor, knowing a trader likely to break, conceal 
it from the knowledge of the other creditors till he gets, even by 
threats of legal process, payment of his debt before any direct act of 
bankruptcy, and the assignees should insist this was a Iraud, and that 
be should ''^refund; this is a matter of law, and tlie law ^ ^_g -. 
would say this was not fraudulent. Suppose a man bona >- -* 

fide lends money to a trader upon a mortgage, after an act of bank- 
ruptcy without notice and then knowing of the commission of bank- 
ruptcy and assignment, gets in an old term, even for little or no con-* 
sideration, and the assignees bring an ejectment, and it becomes a 
question whether this be a fraud or not, this is a matter of law ; and 
the Jaw will say it is no fraud, for the mortgagee had a right to do 
this. — 2 Burr. 932, Foxcrofi v. Devonshire. The jury cannot deter- 
mine the inteniion in deeds or wills ; this belongs to the court, who 
are to construe by the rules of law, — Trials per pais, c. 14. So, with 
respect te libels, where the fact of publication is incontestible, if the 
paper, which is the subject of indictment or information, has upon the 
lace of it a natural and obvious tendency to promote sedition, or to 
asperse the king and his government, it is no subject of inquiry by 
^evidence, whether the party had actually such intention r ^.^^ -. 
io his mind or not. What passes in the mind of man is ^ -* 

not scrutable by a human tribunal ; it is only to be found out by his 
acts ; every man of sufficient understanding is to be responsible for 
tus actions: he is supposed to be cognisant of the law, as the rule by 
which every man in the kingdom is to be governed, and therefore it 
is his business^ to know it. If, therefore, a man publishes what the 
law says is treasonable, seditious or libellous, the intent with which 
be does it, is mere matter of legal inference irom the fact of publica- 

SjBJPtSMBfiR, 1840. — 2 S 
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tion ; and is not the subject of proof either one way or the other. — 
Vid. Mr. Justice Ashhurst's judgment, Rex v. Dean of St Asaph. 

Instead of recourse being had to the writ of attaint against juries, 
(which had been long disused, and is now finally abolished by the 
late important act of parliament for consolidating and amending the 
r *181 1 '^^^ relative to jurors and juries,) the court, by granting 
^ J *new trials in certain cases, have confined juries to the 

legal and constitutional exercise of their power. *In the case of 
Bright V. Eynon, Lord Mansfield justly observed, that trials by jury 
in civil causes could not subsist in the present state of society without 
a power somewhere to grant new trials. A general verdict can only 
be set right by a new trial, which is no more than having the cause 
more deliberately <;onsidered by another jury, when there is a reason- 
able doubt, or perhaps a certainty, that justice has not been done. In 
this case the jury had drawn a wron^ conclusion from facts admitted 
on both sides, and therefore the verdict was set aside. 1 Burr. 391. 
The general rule as to granting new trials is this — It must clearly 
and manifestly appear, that the jury have given their verdict under 
a misconception of the law, or have given it, believing what they 
ought to have disbelieved, or disbelieving what they ought to have 
believed. The rule of law, which ought to govern a particular case, 
r *lft2 1 ^^" always *be ascertained. The state of facts is fre- 
^ -• quently doubtful, and then it is peculiarly the province of 

the jury to decide the question. And' wherever tfiere is room to 
doubt, the court will not grant a new trial, because the inclination of 
their opinion is at variance with the verdict of the jury. The oppo- 
sition, then, is merely opinion against opinion, hypothesis opposing 
hypothesis, not truth and certainty opposing manifest falsehood and 
error. — 4 M. & S. 192. It is sufficent to observe, that new trials, 
will be granted if the judge direct the jury on a point of law, and they 
find a verdict contrary to his direction ; or if he direct them to find 
specially, and they find a general verdict ; or, if the judge should 
leave to the decision of the jury, as a matter of fact, what is properly 
a question of law. 

The subject of this Inquiry will be further elucidated by, briefly 
noticing the mode of proceeding in the courts, on the determination of 
r *183 1 ^^^^^^^^ questions of law. "Whensoever *the counsel 
L J learned of the party is of opinion that the count or plea of 

the adverse party is insufficient in law, then he demurreth or abideth 
in law and referreth the same to the judgment of the court. But if 
the plea be sufficient in law, and the matter of fact be false, then the 
adverse party taketh issue thereupon, and that is tried by a jury ; for 
matters in law are decided by the judges, and matters in fact by 
juries." — Co. Litt. 71, b. 72, a. If there be a demurrer for part, and 
an issue for part, the more orderly mode is to give judgment upon- 
the demurrer first ; but yet it is in the discretion of the court to try 
the issue first, if they will. — lb. After demurrer joined in any court 
of record, the judges shall give judgment according as the very right 
of the cause and matter of law shall appear, without regarding any 
want of. form in any writ, &c. — lb. There is a general demurrer, 
that is^ sho\v.ing no cause; and a special. demurrer, which showelh 
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the cause of his demurrer. — lb. Also, there is a ♦demur- r ^, g - -i 
rer upon pleading, &c. ; and there is also a demurrer ^ -■ 

upon evidence. And if the plaintiff in evidence show any matter of 
record, &c. or other matter of evidence by testimony of witnesses or 
otherwise, whereupon doubt in law ariseth, and the defendant offer to 
demur in law thereupon, the plainliflF cannot refuse to join in demur- 
rer, no more than in a demurrer upon a count, repHcation, &c. and 
so d converso, may the plaintiff demur in law, upon the evidence of 
the defendant. — But if evidence for the king, in an information or any 
other suit, be given, and the defendant offer to demur in law upon the 
evidence, the king's counsel shall not been forced to join in demur- 
rer ; but in that case the court may direct the jury to find the special 
matter. — lb. 

The remedy by bill of exceptions is given by statute of Westmin- 
ster 2d, c. 31, which enacts, " that if one impleaded before any of the 
justices, doth allege an exception, praying that the justices will allow 
it, which if they will *not allow, he that alleged the excep- p #i85 1 
tion do write the same exception, and require that the jus-» ^ ■* 

tices will put to their seals for a witness; the justices shall do so; 
and if one will not, another of the society shall." A bill of exceptions 
must be upon some point of lavy, either in the admitting or denying of 
evidence, or a challenge, or some matter of law arising upon fact not 
denied, in which either party is over-ruled by the Court.— Bull. N. P. 
Part 7, c. 6. A bill of exceptions supposes the evidence true, and 
questions the competency or propriety of it.— jtfoney v. Leach, 3 Burr. 
174'^. This remedy does not in any manner infringe upon the pecu- 
liar and exclusive right of the jury to decide upon the facts, which 
are the subject of the evidence, as it is necessarily founded upon 
matters of law. — But it plainly shows, that juries cannot decide upon 
questions of law, although even so closely connebted with fact, as the 
point whether the evidence offered conduces to the proof of the fact, 
which is to be ^ascertained, or whether particular evi- r ^,gg -i 
dence ought or ought not to be adduced. But the question ^ ■* 

how far the evidence conduces to the proof of the fact which is to be 
ascertained^ is not for the judge to decide, but for the jury. In the 
first stage of that process, under which facts are ascertained, the judge 
decides whether the evidence offered conduces to the proof of the fact 
which is to be ascertained; and the appeal from his judgment is by a 
bill of exceptions. When the jury have ascertained the fact, if a 
question arise whether the fact thus ascertained maintains the issue 
joined between the parties, or in other words, whether the law arising 
upon the fact (the question of law involved in the issue depending upon 
the true state of the fact,) is in favour of one or other of the parties, 
that question is for the judge to decide. Gibson ^ Johnson v. Hunterf 
infra. 

The following explanation of the distinction between a demurrer 
upon evidence, and a bill of exceptions, (the limits of which r ^, gy -i 
it *appears have not always been kept so distinct as they k ■* 

ought to have been), are taken from the answer of the judges in the 
House of Lords, in the same case of Gibson and Hunter. A demurrer 
upon evidence is a proceeding by which the judges, whose province it 
is to answer all questions of law, are called upon to declare what the 
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law is upon the facts shown in evidence, analogoiis to^ the clemurfer 
upon facts alleged in pleading. The question of iaw to arise out of the 
fact, cannot arise till the fact is ascertained. It is the province of a 
jury to ascertain the fact, under the direction and assistance of the 
judge, and to decide whether the fact be well proved. Ordinarily the 
judge declares to the jury what the law is upon the fact, which they 
find, and then they compound their verdict of the law and fact thus 
ascertained. But if the party should wish to withdraw from the jury 
the application of the law to the fact, he demurs in law upon the 
r «Too 1 evidence ; and the question *then is, whether the evidence 
'- Ms competent to maintain the issue ; and the judgment of 

the court is, that the evidence is or is not sufficient to maintain Ihe 
issue. A demurrer to evidence therefore admits all the matters of 
fact which a jury might find, and only brings the decision upon the 
inference, in point of law, from those facts oefore the court, out of 
which the issue comes. The judge directs the associate to take a 
note of the testimony, and that is signed by the counsel on both sides, 
and the demurrer is affixed to the postea. Gibson 4* Johnson v. Hun^ 
ier^^ H. Black. 187. Et vid. Cocksedse v. Fanswaw^ Doug. 118. 
Cart V. Birkbeck, Doug. 218. Bull. N. P. p. 7, c. 4. 

Trial is, to find out by due examination the truth of the point m 
issue or question between the parties, whereupon judgment may be 
given. And, as the question between the parties is two-fold, so is the 
trial thereof; for either it is qucestio juris, (and that shall be tried by 
r *189 1 ^^® j^^g^s, either upon a demurrer, *special verdict, or 
"• J exception) ; for " cuilibet in suSl arte perito est creden" 

dumf et quod quisque norit in hoc se exerceat ;" or it is quoBStio fadu 
and the trial of the fact is in divers sorts : of these, a trial by twelve 
men is the most frequent and common. — Co. Litt. 125, a. 

M. De Lolme, in his work on the constitution of England, does not 
scruple to assert, that, '< as the main object, of the institution of the 
trial by jury is, to guard accused persons against all decisions what- 
soever by men invested with any permanent official authority, it is not 
only a settled principle' that the opinion which the judge delivers has 
no weight but such as the jury choose to give it, but their verdict 
must, besides, comprehend the whole matter in trial, and decide as 
well upon the fact, as upon the point of law that may arise out of it: 
in other words, they must pronounce both on the commission of a 
certain fact, and on the reason which makes such fact to be contrary 
to law.'' It is conceived that this position has been already shown to 
r ^j^jQQ T *be untenable, and that it does not require further com- 
^ J ment. Indeed, it would scarcely have been necessary to 

have noticed the passage, which is glaringly incorrect, had not De 
Lolme's work obtained much celebrity. In the present instance, this 
enlightened foreigner's inquiries seem to have been superficial, nor 
does it appear that he was aware of the consequences of the exercise 
of that power which he has so unreservedly ascribed to juries. No 
doubt, M. De Lolme, on comparing the superiority of our trial by 
jury over the mode of trial in foreign countries, became enamoured of 
the institution ; and, in the excess of his admiration, ascribed an attri- 
bute to his idol, which, like the poisoned mantle presented to Hercules, 
would be but a pernicious ornament. 
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It reihainsf that u few general remarks be oflered, by way of con- 
clusion, as resulting from tiie preceding Inquiry. 

On the original appointment of Junes, they were not intended to 
decide, nor in *fact aid they ever decide any question of r ^.g. -i 
law. Glanville is explicit in bis information, ^at. ques- ^ ^ 

ttons of law were determined by the Court The testimony of Brae* 
too relative to the proceedings in the courts, and the exammations to 
be made by the justices ; the testimony of Britton ; and of the writer 
of Fleta ; and the observations of Fortescoe, are all favourable to the 
same conclusion. It is true, Bracton says, that judgment in some 
measure belongs to the jurors, as they may say whether it is a dis- 
seisin. Without adverting to the oft-repeated difference between the 
assise and thejurata^ it is to be remarked, that disseisin was considered 
by Bracton as a £&ct capable of easy definition. — Fo. 160, a. If it 
were not merely a fact, but if it were of necessity implicated with 
the decision of law, we are still informed by Bracton, that the jus- 
tices, before they pronounced their judgment, were to examine whether 
the ju^ had deliveied a correct or erroneous verdict. Besides, if the 
♦recognitors, by delivering a false verdict, perjured them- |. ^, g^ , 
selves, they were liable to puni^ment ; but perjury could ^ -■ 

not arise from the decision of a question of law, however erroneous it 
might be. In the trial of an ejectment, did any lavryer ever vet con- 
tend that the jury had a right to determine upon the effect of a legal 
limitation in a deed, or will, or fine, or recovery ? and yet there is the 
issue of not guilty : and whether the defendant is guilty or not, must 
depend upon a question of law, whether the plaintifthad a legal title or 
not. — Via. Rex v. Dean of St. Asaph. 

Bills of exceptions, which lie open to both parties in a civil cause, 
afford additional confirmation of the same doctrine : so does the prac- 
tice of demurrer ; whilst the established principle, that an issue (which 
is the only mode of submitting any question to a jury) cannot be joined 
on a point of law, compels us to arrive at a similar conclusion. 

The power to grant new trials, which is *vested in the r ^. g« n 
judges of the superior courts, in the several cases before ^ J 

mentioned, could not have subsisted, if a jury had possessed the right 
of deciding questions of law. Juries are not constitutionally presumed 
to know, and in fact do not know, the law. Were they permitted to 
decide the law, the principles of justice would be subverted; the law 
would become as variable as the prejudices, the inclinations, and the 
passions of men. If they could legally decide upon questions of law, 
their^decision must of necessity be final and conclusive, which would 
involve an absurdity in all judicial proceedings, and would be contra- 
dictory to the fundamental principles of our jurisprudence. 

The Oath administered to a jury requires, that they give a true 
verdict according to the evidence. This is the charter, this the war- 
rant of the juror's power. The oath is not applicable, by any mode 
of construction, to the decision, however indirectly, of a point or ques- 
tion of law ; nor can it, by the most *refined subtlety, be r ^, g . n 
tortured into such meaning and design. Its tenor is alone *- -' 

conclusive of the argument ; for a decision in any shape of a point of 
law by a juror is in direct variance with its terms ; as a point of law 
never can be the subject of evidence, nor can an issue be taken thereon. 
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The jury, when called upon to decide facts which are- complicated 
with law, are therefore contitutionally, and must be, from the natore 
and intention of the institution, bound to seek and to obey the direc- 
tion of the judge with respect to the law. It becomes their duty to 
apply to the law thus explained to them, the facts, (which it is their 
exclusive province to find), and thus they deliver a verdict compounded 
of law and fact ; but they do not determine or decide upon the law in 
any case. This may be considered as an answer to the observations 
of Sir John Hawles, of Junius, and of Mr. Hargrave, in which the 
application of the law to the fact seems to be mistaken for the deci- 
r ^,Qg 1 sion or finding of the law .by *thejury. The hypothetical 
^ J case suggested by the former, is capable of an easy refuta- 

tion. Juries have nothing whatever to do with the nature of the regu- 
lations which may be enforced, or of the restraints which may be 
imposed by the laws; and if a jury could be impannelled and sworn 
to try so absurd an indictment, as that which is supposed for the sake 
of illustration, it would be their duty to find the simple facts arising 
out of the case, and out of the infringement of the supposed law. But 
the absurdity of the illustration arises frojn the impossibility that a 
wise and enlightened legislature should enact such a law as the 
learned writer has alluded to ; and unless such a law were passed, no 
indictment of the nature he mentions could be found, or could be sub- 
mitted to the consideration of a court. 

Let it not be supposed that an acknowledgment of the full and 
complete dependence of juries upon the judges as to all matters of law, 
r ^.gg 1 would imply a willingness to *curtail the inestimable advan- 
*■ J ' tages of the trial by jury. In cases of libel, where the 

advocates of the contrary opinion would apprehend the greatest dan- 
ger from the exercise of that power which is constitutionally vested 
in the judges, the extraordinary right to decide the law has been by 
the legislature expressly communicated to juries. The principal 
political objections to the doctrine are therefore destroyed.. After this 
concession by Government to the freedom of the press, and the inde- 
pendence of the people, every judicious inquirer into our system of 
jurisprudence will surely acknowledge that the consistent administra- 
tion of justice, will be best promoted by leaving it in the hands of those 
whom education and long and laborious study have qualified for the 
task.' — Where responsibility attaches, there will be found the greatest 
security for the fair and honest performance of duty. A judge, on his 
appointment, takes an oath to administer justice to all men, without 
r ^, Q,y 1 respect of persons. The *oath of a juror applies simply to 
I- -• the evidence to be adduced at the trial. If a judge form 

a wrong judgment, there is a remedy by appeal to a superior tribunal ; 
but the integrity of the argument requires, that, from the decision of 
a jury there should be no appeal, no redress. 
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